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Out-of-town bankers, visiting New York, are cor- 
dially invited to call upon us. 


We are glad to see 
that the “ New York 
Sun,” which has a pow- 
erful influence in moulding public opin- 
ion, recognizes the injustice of the rule 
which makes a bank responsible for the 
genuineness of indorsements on checks 
paid by it. Ever since depositors in 
banks departed from the practice of 
making their checks payable only to 
‘‘bearer,” and began to make them pay- 
able to named payees, or their ‘‘order,” 
the courts in this country (differing from 
England, where the banks are protected 
by statute), have placed the burden of 
ascertaining the correct payee or indor- 
see upon the banks, and held them to 
the duty of paying only the right party, 
and for any mistake in this regard 
have made the banks stand the loss. To 
such extent has this rule of responsibil- 
ity been carried that where there are two 
parties of the same name, and a check 
is drawn, intended for one, but falls into 
the hands of the other of thesame name, 
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to whom the bank pays the money, the 
payment is held unauthorized and non- 
chargeable to the depositor, Last month 
we published a decision where a check 
intended for one ‘‘George P. Bent” 
was mistakenly drawn and mailed to 
‘*‘George A. Bent,” the drawer making 
a mistake in the middle letter of the 
name. The letter containing the check 
was naturally delivered to ‘‘George A, 
Bent,” there being a party of that name, 
who, of course, was not the party in- 
tended. But his indorsement was held 
a forgery, and payment of the check, so 
much money thrown away, 

We have all along contended for some 
modification of this rule, placing pay- 
ments on forged indorsements at the 
risk of the bank, but to completely up- 
root itat this late day, when the com- 
mercial world has become so accustomed 
to the idea that it is the bank’s sole 
lookout to ascertain whether Tom, Dick 
and Harry all over the globe to whom 
checks are made payable, are the pre- 
cise parties to whom payment is intend- 
ed, would seem too radical a move to 
meet with success. 

A compromise measure, fair, practi- 
cable and desirable, would be a short 
statute of limitation for actions by de- 
positors for money paid on forged in- 
dorsements—say six months. A move- 
ment for legislation in this direction was 
undertaken by some of the bankers 
throughout the State of New York a 
few years ago, but it was not followed 
to a successful issue. This would not 
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protect the bank which paid money on 
any single forged indorsement, but 
would afford protection in all those cases 
of wholesale forgeries by confidential 
employees of depositors, which run 
through a period of one or more years 
before detection, 

Forgeries of this class are what con- 
stitute the greatest menace to the banks. 
A confidential clerk of a depositor forges 
indorsements on checks drawn and man 
ipulates his employer's books, and the 
checks, when returned paid by the bank, 
so as tocover uphis crimes. Not once, 
but several times during the last few 
years has the banking community been 
startled by the discovery that a long 
series of forgeries of indorsements upon 
checks paid by a bank have been suc- 
cessfully perpetrated by some confiden. 
tial clerk of a depositor, aggregating 
hundreds of thousands of dollars, and 
running through several years before 
discovery. The Bedell case in New 
York, and the Vagliano case in London 
are notable illustrations, and there are 
probably a dozen others which have oc- 
curred since, less, but yet 
enormous amounts. A short six months’ 
statute of limitations would protect the 
bank in all such cases, except for those 
payments made within the last 
months before discovery. 

A fact to be noted in this connection 
is that inmodern banking practice, the 
greater losses from forged indorsements 
fall on the bank of deposit rather than 
the bank of payment. Of course there are 
many instances in which forged checks 
are paid over the counter by the bank 
on which drawn, but in the large ma 
jority of cases checks are deposited in, 
and collected by banks. The bank of 
payment does not bother to ascertain the 
genuineness of the signatures of payees 
and indorsers on all such checks. It 
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makes payment, relying on the guaranty 
of genuineness of the collecting bank, 
in which the check has been deposited. 
If it turns out that the indorsement has 
been forged so that the payment is with- 
out authority, and not chargeable to the 
checkdrawer’s account, the money is 
recovered from the bank which collected 
it. It is this bank—the bank of deposit 
—which must bear the brunt of the 
losses from forged indorsements. A 
confidential clerk opens a bank account, 


forges indorsements upon his employer's 


checks, deposits them in his own bank, 
which collects them. He covers up re- 
peated forgeries, and has drawn the 
proceeds of all these forged checks out 
of his account, before detection. The 
bank which has accredited the forger 
and collected the checks for his account, 
is the loser. A short statute of limita— 
tions would lessen the risk of loss from 
this character of forgery and kind of 
forger, which under present conditions, 
is a source Of danger which no bank is 
free from, 

Mr. James G. Cannon 
made a very interesting 
address recently before the Baltimore 
Credit Men's Association, which we pub- 


Snecessful Methods 
In Business. 


lish in this number. It is gratifying to 
learn that business dealings generally 
are tending toward a higher moral plane, 
and that honesty and fair dealing are 
now the rule rather than the exception 
in business enterprises. It has so long 
been the fashion for many business men 
to excuse themselves and ease their con- 
sciences for some misrepresentation or 
dishonesty in conducting a transaction, 
by the statement or reflection that ‘‘our 
competitors do likewise—we are obliged 
to resortto such and such methods or 
go out of business’—that it is very 
pleasing to think that at this, the close 
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of the nineteenth century, a large pro- 
portion of the business community is 
repudiating such falsities and illustrat- 
ing, in practice, the truth of the state- 
ment that honesty is the best policy. 

Mr. Cannon commends the national 
bankruptcy law as a great step forward 
in the interest of equality and justice 
for all creditors of a debtor, and says its 
indirect influence upon the granting of 
credits generally, will be wholesome. 

The professional accountant will find 
in the address a strong argument for the 
extension of his vocation among the 
mercantile community. Bad and obso- 
lete bookkeeping—or no bookkeeping at 
all—are shown to result in many mer- 
cantile failures, because of the inability 
of the managers of mercantile concerns 
to know the true condition of affairs; 
also make it more difficult to obtain 
needed credit at the banks. It is the 
province of the professional accountant, 
who is said to bear the same relation to 
office work as does the architect to the 
erection of buildings, to introduce new 
systems and improve existing methods, 
in the conduct of particular kinds of 
mercantile business; and in the prosecu 
tion of his calling there is room for very 
considerable extension. 


Under the law of Nebraska 
a check drawn upon a bank 
by a depositor operates a transfer of the 
amount to the payee, who hasa right of 
action thereon, when the bank refuses 
to pay. The question has now arisen 
and been decided by the Supreme court 
of Nebraska whether, when a depositor 
in a bank fails, owing the bank upon un- 
matured notes, the bank may charge up 
the notes against the maker’s deposit,so 
as to defeat payment of outstanding 
checks. The court, in a decision which 


Bank Set Off 
in Nebraska. 


we publish in this number, holds that 
the bank cannot apply the deposit. A 
similar decision was rendered in Ken- 
tucky about a year ago. In New York, 
it is also the law that a bank cannot 
charge up unmatured notes against a 
depositor’s account in the event of his 
insolvency, so as to prevent the deposit 
coming to the representative of his cred- 
itors; many banks, however, by special 
agreement with depositors, acquire such 
right of set off. Whether this method 
of securing a depositor’s unmatured 
notes out of his account in the event of 
his insolvency would hold good in Ne- 
braska, against outstanding checkhold- 
ers, is an open question. No such ques- 
tion has arisen in New York, for in that 
State, the giving of a check does not as- 
sign the deposit to the payee, who has 
no claim whatever against the bank. 


In the innumerable in- 
terstate dealings be- 
tween banks and the 
business world it is continually happen- 
ing that promissory notes made and pay- 
able in one State are indorsed and negoti- 
ated in another. Inall such cases the note 
being held in a State different from the 
one in which they are payable, are for- 
warded, at maturity, for payment to the 
place where payable. Inthe event of 
dishonor they are handed over to a no- 
tary for protest. The necessary steps 
to hold indorsers on all such notes, as is 
well known, consists of demand, pro- 
test and notice of dishonor. 

At common law, it was no part of the 
business of a notary public to give no- 
tice of dishonor; his official function 
was the protest, and notice of dishonor 
was the act of a private individual, the 
owner or his agent; or if the notary gave 
notice of dishonor, it was as a private 


Foreign Protests 
as Evidence 
of Notice. 
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agent and not in his official capacity. By 
whomsoever given, the noticeof dishonor 
had to be proved separately in an action 
on the note against the indorsers, the 
notarial certificate of protest being evi- 
dence only of presentment and dishonor 
and not of notice thereof, although 
stated therein. But for the sake of con- 
venience of proof and to consolidate the 
function of making protest and giving 
notice unto one individual, statutes have 
come to be enacted in a number of the 
states which authorize the notary public 
who protests the note, to give notice of 
dishonor and make his certificate thereof 
when so stated therein, competent evi- 
dence of such notice of dishonor. 

But right here is a source of consid- 
erable danger. State statutes, wherever 
they exist conferring this power upon 
notaries, have no extra-territorial force; 
hence, whenever a note indorsed and 
held in one State is protested in a for- 
eign state, it is likely to happen that 
the certificate of the foreign notary will 
contain a statement of notice of dishon- 
or, and be the sole evidence relied on as 
proving notice to the indorsers in the 
State where the note has been indorsed 
and discounted, when in reality it will 
have no such effect and the indorsers 
will be discharged. A case from Ver- 
mont, which we publish in this number, 
illustrates this. A note was executed 
and payable outside of the State of Ver- 
mont, but was indorsed within the State 
and discounted witha Vermont bank, 
At maturity, the note was forwarded to 
the foreign State and there presented 
and protested, notice of dishonor given 
by the foreign notary to theindorsers in 
Vermont and the notarial certificate re- 
cited such notice of dishonor to the in- 
dorsers. In an action against the in- 
dorsers this certificate was the only 
evidence of notice relied on to charge 
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them with liability. The court held that 
although the Vermont statute made the 
certificate of a notary evidence of notice 
this statute only had force within the 
State of Vermont; it did not authorize 
the giving of notice by anotary without 
the State, nor make his certificate there- 
of evidence of that fact, so as to hold 
indorsers in Vermont; hence they were 
discharged. The court does not consider 
the question whether such Vermont in- 
dorsers would be held in case it was 
shows that the statute of the foreign state 
authorized the notary to give notice of 
dishonor, and made his certificate com- 
petent evidence of that fact. 

In the light of this decision it would 
not seem safe for any bank which holds 
foreign notes, indorsed in the home State, 
to rely on the foreign notarial certificate 
as evidence of notice to the home in- 
dorsers unless some statute or decision 
exists as authority therefor. Without 
this sanction, notice of dishonor should 
be proved independently in all such 
cases. Of course, if the notes are in- 
dorsed in the foreign State, and the stat- 
ute of that State makes the notarial cer- 
tificate competent evidence of notice of 
dishonor, it is doubtless safe to rely 
thereon. 

We published some instructive cases 
on this general subject in our article on 
‘‘The necessity of a better knowledge of 
commercial law by bank notaries” in the 
Journal for September, 1898. (See page 


497): 


Stolen 
Commercial 
Paper. 


If a thief steals a horse 
and sells it to an honest 
man, the ownercan recover the animal 
from the innocent purchaser. But if a 
thief steals negotiable paper and passes 
it away for value to an innocent pur- 
chaser—in other words, a} bona fide 
holder—the latter takes a better title 
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than the thief. and holds it against the 
first owner. 

The question, how honest or how in 
nocent the purchaser must be in order 
to be a bona fide holder, entitled to the 
paper as against the first owner, is one, 
however, which has been the subject of 
conflicting decision through a long series 
of years. In a decision from Tennessee 
which we publish in this number, will 
be found a terse and instructive state- 
ment of the course of judicial decision 
upon this question, to which we invite 
the attention of bankers and students of 
commercial law. 

Early in the law of England, it will 
be seen, a purchaser who gave value for 
a negotiable bill of exchange which 
afterwards turned out to have been 
stolen, was declared a bona fide holder, 
although he omitted to inquire concern- 
ing circumstances which might discredit 
the title of the seller. 


Later this rule was departed from and 
supplanted by one which denied the 
status of bona fide holder to one who 
took the bill under circumstances cal- 
culated to arouse suspicion, although he 


gave value forit. This rule continued 
in force for some time, and created great 
dissatisfaction in mercantile and com 
mercial circles, as can be readily appre- 
ciated by all whose business it is to 
purchase and deal in exchange and 
commercial securities. 

Later it was modified, so that although 
the purchaser took the paper under cir 
cumstances which ought to have excited 
the suspicion of a prudent man, he was 
not to be deprived of the right to be 
regarded a bona fide holder, providing 
he was not guilty of gross negligence. 
Gross negligence, then, was the test. 

Still later, in England, the rule deny- 
ing the status of bona fide holder to one 
who took the paper under suspicious 


circumstances, was entirely repudiated, 
and bad faith was held to be the only 
thing which would deprive the purchaser 
for value of such status, not even gross 
negligence of itself being sufficient. 

This is the rule which a century of 
commercial experience has evolved as 
the one best serving commercial require- 
ments; and it is the rule which prevails 
in the federal courts and in a majority 
of the State courts to-day In Tennes- 
see, however, it appears that the pur- 
chase of commercial paper is subject to 
the rule that if taken under circumstan- 
ces sufficient to arouse inquiry, the pur- 
chaser is affected with notice of what 
the inquiry would have disclosed. 
Bankers in that State must be more 
guarded, therefore, than generally else- 
where in making purchases of commer= 
cial securities. 

In the particular case before the court 
certain negotiable bonds were stolen 
from the owner and hypothecated witha 
bank assecurity for a loan of money. Un- 
der the facts the bank is held a bona fide 
holder, entitled to the bonds as against 
the first owner, there being nothing 
shown in the loan transaction and sur- 
roundings, sufficient in the opinion of 
the court to arouse the suspicions of the 
bank officers and charge the institution 
with knowledge of the theft under the 
Tennessee rule, 


acteration of nongsi: Holders of the stock 
in Washington. of banksincorporated 
under the laws of the State of Washing- 
ton who are residents of other states, 
will note the decision of the Supreme 
Court of Washington which we publish 
in this number, construing the revenue 
laws of that state to the effect that shares 
of non-residents in Washington banks 
are taxable by the Washington‘authori- 
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ties at the place where the bank is lo- 
cated. In the case of the Scandinavian- 
American Bank, the taxation of the 
shares of which was the subject before 
the court, 875 of its 1,000 shares were 
owned by non residents of the state, who 
had paid taxes thereon in the places of 
their residence. But, nevertheless, it 
seems, all these shares are also subject 
to taxation under the laws of Washing- 
ton. This fact of duplicate taxation of 
bank shares of non-residents—once in 
place of bank and again in place 
of shareholder’s residence—must weigh 
heavily against the desirability as 
investments, of bank stocks so subject, 
whether in Washington or in other 
States. 


Taxing premiums 
on U.S. bonds. 


United States bonds, as 
is well known, are ex- 
empt from taxation, but how far does 
this exemption extend? The tax com- 
missioners of the City of Providence, R. I. 
in the year 1896, conceived the idea that 
while such bonds were exempt for their 
par value,such exemption did not extend 
to the premium over par, at which such 
bonds were selling in the market; hence 
to help out the city’s exchequer, they 
proceeded to assess and tax all pre- 
miums on United States bonds held 
within the city limits. Among others, 
the Rhode Island Hospital Trust Co. 
paid the city $379.09 taxes of this na- 
ture, under protest, and then brought 
suit to recover them back, The supreme 
court of Rhode Island grants the relief 
prayed, holding that the exemption of 
the bonds from taxation, necessarily in- 
cludes the premium (See decision this 
number). 

This conception that premiums on 
United States bonds are subject to tax- 
ation as something distinct from the 
bonds themselves, is not original with 


the Providence tax officials. The same 
brilliant idea, as will be seen by the case 
of People v. Commissioners, 90 N. Y. 
63, was given practical effect in New 
York a few years ago, in which case, the 
court of appeals wrote a negative opin- 
ion which must have done considerable 
damage to the self-estimation of the 
tax commissioners, concluding it with 
the statement that “a conception of the 
premium upon a bond as a distinct en- 
tity for the purpose of taxation, is too 
transcendental and metaphysical for 
common comprehension and judicial 
cognizance.” 

But the same thing having now twice 
happened, may happen still again in 
some other city of this Union whose tax 
officials have a comprehension and cog- 
nizance of the true principles of law 
above and beyond the common, or even 
judicial, If so, any of our readers whose 
premiums are so assessed and taxed, 
may possibly obviate the necessity of a 
payment under protest and subsequent 
lawsuit to recover back the amount by 
bringing this account to the notice of 
any such misguided officials, not one of 
whom doubtless but would then bring 
his ideal conceptions of the law down to 
the plane of the ordinary judicial ,rather 
than run the risk of being judicially 
characterized as an ass, of much zeal 
but little wit, and having such a record 


perpetuated to posterity through the 
published reports of the legal proceed- 
ings. 


The Farmers’ 


Heschttea® Lhe Treasury Bureau of 


Statistics announces that 
the farmers of the country have been the 
largest beneficiaries of the marvelous 
export trade of the year just ended. 
More than 850 million dollars worth of 
the year’s exports were the products of 
the farm. 
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THE RIGHT OF A BANK TO CHARGE BACK A DISHONORED OR 
UNPAID CHECK TO ITS CUSTOMER’S ACCOUNT. 


We invite the especial attention of our 
readers to the decision of the supreme 
court of Massachusetts in Taft v. Quin- 
sigamond National Bank which we pub- 
lish in this number,as it brings clearly to 
view the rule of law (which applies in all 
cases where there is no modifying agree- 
ment, custom, notice or understanding) 
that the ordinary transaction of a check 
or draft.indorsed and deposited bvacus-— 
tomer with his banker, ina drawing ac- 
count, for which he receives cash credit, 
is a sale of the check to the banker, the 
latter immediately taking title and be- 
coming owner, the only subsequent re- 
lation of the customer thereto being that 
paper, 
contingent liability to pay in the event 


of indorser of commercial with 
of dishonor, providing the proper steps 
have been taken to preserve his liability. 

In modern banking, deposits of cash 
and currency cut but a minimum figure. 
The great bulk of bank deposits con- 
sists of checks and drafts upon banks 
and bankers, some payable in the same 
city where deposited; others drawn on 
banks at a distance. The results which 
follow this rule of law which, unless 
modified, is applicable to all this vast 
aggregate of paper deposits, should be 
thoroughly 
community. 


realized by 
The banker 


the banking 
is owner of 


the paper, and any mishap thereto, loss 
thereof, or failure of collection, is not 
the loss of the customer, but of the 
banker who has no right to charge the 
amount back to the customer’s account, 


save only in those instances where 
all legal requirements have been ob- 
served to charge the customer with an 
indorser’s liability. 


Take the facts of the case just decided 
for an illustration. A check, drawn on 
a bank in South Dakota, payable to the 
customer, is indorsed by him in blank, 
deposited with his banker in Massachu- 
setts, and credited as cash. The check 
is forwarded to a Boston bank, which 
mails it direct to the drawee and that is 
the last heard of it. It is over a month 
of the 


the check and more than 


before the customer is advised 


loss of two 
months before the amount is charged 
But, the banker 


being held owner of the check, the loss 


back to his account. 


of it is a loss of his own property, and 
he is held to have no right to charge the 
amount back to his customer, having 
failed to preserve recourse upon him as 
indorser, 

Another instance of the same kind just 
comes to our notice, as we write this, 
namely, a report that the appellate term 
of the New York supreme court. has 
affirmed a judgment obtained by one 
Etta E. Moore against the Riverside 
Bank for the amount of acertified check 
which she deposited, was credited by 
the bank to her account, and was lost 
in transmission to the bank on which it 
was drawn. It is reported that Judge 
Beekman, who wrote the opinion of the 
court, said that the general rule is 
well established in New York State that 
money, checks or drafts deposited by a 
customer in a bank in the ordinary 
course of business become the absolute 
property of the bank, except under cer- 
tain qualifications. The depositor in 
this case, therefore, had no concern with 
the loss of the check by the bank or the 
failure to collect it. 
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This rule of law that the banker is a 
purchaser and owner of deposited paper 
and can only rely for reimbursement 
upon his customer's liability, as indorser 
in case of nonpayment, may be modified, 
or relieved against, the Massachusetts 
court points out, by general usage of 
business shown to obtain in the locality 
that the banker is not purchaser, but 
only agent for collection of such paper; 
or the banker, by general notices printed 
on his pass-books or deposit slips, or 
otherwise brought to the knowledge of 
his customer, or by agreement with the 
particular customer as to his own de- 
posits, or by crediting negotiable paper 
as paper, and not as cash, or by a par- 
ticular contract in any special instance, 
may define his position as agent. Doubt- 
less, the majority of deposits of paper— 
especially that payable out of town,—in 
the banks of the United States are made 
subject to some such qualifying notice, 
custom or agreement, and even though 
credited as cash, the credit is deemed 
provisional, and the customer's ability 
to check out the amount prior to collec- 
tion, a privilege accorded by the banker 
rather than an absolute right as creditor 
for the amount. 

The difference is so important, however, 
between the banker's position as agent 
for collection and as owner of deposited 
paper that it is very necessary for every 
banker to know where he stands, and 
whether he is one or the other. In some 
cases, perhaps, the difference is unim- 
portant. Take for example the facts in 
this Massachusetts case, wherein the 
banker is denied the right to charge 
back the amount of a deposited check, 
lost and unpaid, because he is held tobe 
owner thereof, and has failed to hold his 
customer to the liability of indorser. If, 
in this very case, the banker had been 
found, through some usage or agree- 
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ment, to have been agent for collection 
of the check, and not owner, the result 
in all probability would have been the 
same, for the act of the Boston corre- 
spondent in mailing the check direct to 
the drawee would doubtless be regarded 
as such negligence as to create a lia- 
bility for the loss by banker to customer, 
and prevent his charging up the amount 
to the latter’s account. And in other in- 
stances, roundabout collection 
methods have been pursued, or some 
other act or omission not sanctioned by 
law has occurred, resulting in loss, the 
banker as agent for collection of depos- 
ited paper, is equally the loser by rea- 
son of his negligence as if he was actual 
owner thereof. But on the other hand 
take the transaction which happens very 
many times where a check, payable to 
the order of a customer, is indorsed by 
him, deposited with his banker, and 
credited as cash. The check is forwarded 
for collection, comes back unpaid, and 
the course of procedure is simply to 
charge the amount back to the customer, 
pin acharge ticket tothe check and send 
it back to him; or if the check has not 
been returned, at all events notify the 
customer that his account has been 
debited with the amount, this being 
deemed all sufficient without there being 
a formal protest of the check, or the reg- 
ular notice of dishonor in time and man- 
ner required by the rules of commercial 
law to hold indorsers of dishonored pa- 
per. Now, if the customer is the owner 
and the banker merely agent for collec- 
tion of such unpaid check, wel! and 
good, The drawer of the check gener- 
ally remains liable without procest or no= 
tice,* and the depositing payee being the 


where 





* “The indorser ofa check is absolutely and entire- 
ly discharged if presentment be not made withina 
reasonable time and due notice given. * * * But 
the drawer of a check is regarded as the principal 
debtor, and the check purports to be made upon a 
fund deposited to meet it, and negligence of the holder 
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in not making due presentment, or not giving him no- 

tice of dishonor, does not absolutely discharge him 

from liability unless he has suffered some loss or injury 

from such negligence, and then only to the extent of 

such loss or injury. He is at most entitled only to such 
resentment and notice as will save him from !oss.”"— 
aniel. Neg. Insts. 


owner there is no indorser to hold by 
such formalities, and no necessary steps 
have been omitted to the detriment of 
the customer’s interests. But if the 
banker is owner of the deposited check, 
then the customer is merely indorser 
thereof, and is discharged from liability 
thereon to the banker’s loss, unless due 
and timely notice of dishonor is given 
him thereon, and in all cases of foreign 
checks, formal protest as well. This is an 
instance wherein the difference between 
the banker’s position as agent for collec- 
tion and as owner may have important 
results in very many Cases. 


This is a practical question then which 
confronts every bank and banker in the 
United States concerning their position 
with reference to the vast aggregate of 
checks and drafts indorsed and received 
on deposit, namely, Is the banker owner 
or agent? If owner, he must see to it 
that in all cases of lost or dishonored 
paper, his customer is duly charged as 
indorser, otherwise the loss is his own. 
If agent for collection, then equally, all 
legal rules of diligence in presentment 
and collection must be followed, al- 
though in many instances the same re- 
quirements are not necessary. But above 
all there should be no uncertainty as to 
which position the banker occupies, in 
order that the requirements of one or 
the other may be observed, and upon 
this question the decision from Massa- 
chusetts sheds an instructive light. 


CERTIFICATION OF RAISED CHECK. 


The decision of the Appellate Divis- 
ion, first department, of the New York 
Supreme Court in Continental National 
Bank v. Tradesmen’s National Bank, 
which we publish in this number, will be 
read with especial interest by bankers in 
New York city. A Philadelphia bank, 
drew its draft on its New York corre- 
spondent on June 7 for $76. The payee 
raised this draft to $7,600, changed the 
late to June iz, and on June 13 presented 
tne draft to the New York bank for cer- 
tification. It was the regular practice of 
the Philadelphia bank to send each night 
to the New York bank a letter of advice 
of all drafts drawn during the day, and 
on June 7 such a letter had been mailed 
to the New York bank, and was on file 
in custody of one of its bookkeepers. 
When the draft was presented for cer- 
tification, the paying teller took it to the 


bookkeeper and asked him if it was all 
right, The bookkeeper, through some 
curious oversight or inadvertence, re- 
plied that it was, and the paying teller 
thereupon certified the draft. The payee 
deposited it the same day in another 
New York bank, to whom the draft was 
paid on the following day through the 
New York Clearing House; but the pro- 
ceeds were not paid over to the payee 
until between 2 and 3 o'clock of that 
day, when the collecting bank, having 
received no notice of anything wrong, 
thought it safe soto do. About 4p. m. 
of the same day, after the mischief had 
been done, the forgery was discovered 
by the certifying bank, and afterwardsa 
suit for the return of the money was 
brought against the bank collecting the 
draft. 

The decision now rendered affords an 
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instructive review of the law governing 
such a situation. Had there been no 
letter of advice the case would have 
been the ordinary one of a draft raised, 
certified and paid, andthe certifying 
bank entitled to recover the money. But 
the letter of advice, designed to prevent 
the successful perpetration of a fraud of 
this nature, proved in this case, because 
of the bookkeeper’s failure to avail him 
self thereof, to be the certifying bank's 
undoing, for the result shows that the 
knowledge thus conveyed is heid charge- 
able to the certifying bank, which, by 
certifying and paying the draft with this 
knowledge in hand, 1s deemed guilty ot 
such negligence as to bara recovery. 
The ruling of the court, in brief, is this: 
The collecting bank is entitled to havea 
jury pass on the question whether or 
not, with knowledge of the facts which 
had been communicated to 


the officers 
of the certifying bank, it was culpable 


Chicago Savings Banks.—The opening of the 
new year vives the most astonishing assurance 
of the prosperity of the country that has yet 
been shown here. The savings banks of the 
have ever 
transacted at the beginning of the year, It is 
usual at the 1st of January for deposits to show 
a decided falling off, rather than an increase, 
inasmuch as interest is then payable and money 
is checked out for this purpose. 


city did the largest business they 


This year, 
however, officials of the savings banks have 
been agreeably surprised. Not only did the 
withdrawals show a large decrease, but the de- 
posits are larger by old depositors, and a sur- 
prisingly large number of new accounts have 
been opened, and the past history of savings 
banks in Chicago has been greatly outdone. 
One president said that two records were 
broken on Wednesday—the number of new ac- 
counts exceeding any previous day’s business, 
and that of the amount of business done, Many 


negligence on its part to receive the 
draft through the Clearing House on the 
morning of June 14, without examina- 
tion or verification and retain it until 
after 2 o'clock; and if the jury should 
find in the affirmative, and that the col- 
lecting bank paid the draft relying upon 
its acceptance and payment by the certi- 
fving bank, the former would be exon- 
erated from liability for anything more 
than the amount remaining in its hands 
to the credit of the fraudulent depositor 
when notice of the forgery was given to 
it. 

The practical lesson to be learned from 
this case is that it is better for a drawee 
bank not to have of advice sent 
it of drafts drawn, unless it can make 
sure that the knowledge they convey 
will be availed*of before certifying and 
paying drafts mentioned therein; for 
otherwise such letters merely become a 
source of liability, which, without them, 
would not exist. 


letters 


of the new accounts were opened by persons 
who have heretofore placed their money in safe- 
deposit vaults or in secret hiding places, as was 
evidenced by the condition of the funds brought 
in. This would indicate a revival of confidence 
in savings institutions which has not prevailed 
since the World’s Fair year, when all banks were 
This, how- 
ever was to a certain extent a fictitious stimula- 
tion, brought on by the adventof many outside 
investors who were anxious to make money out 


crowded to their utmost capacity. 


of the exposition. While this year there is 


nothing to create an excessive influx of money, 
the business still exceeds that of 1893. 

This condition of affairs can be attributable to 
nothing but the return of actual prosperity, and 


itis a fact that at this time there are 25,000 
more people employed than for some years past, 
and the last few years of adversity have taught 
a useful lesson to those who, when times were 
good and wages high, spent their money as 
they received it.—Inter Ocean. 
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SUCCESSFUL METHODS 


ames G. Cannon, Vice President of the Fourth National Bank of New York and President 
ational Association of Credit Men, before the Credit Men's Association, Ba timore. 


An Address by 
of the 
The privilege of meeting with your 
Association at this, the annual gather- 
ing, is most highly appreciated by me. 
Baltimore stands unique amorg our 
great cities for its mercantile stability 
and the strength of its financial institu- 
tions, and its business record is one of 
which you may well be proud. Your 
local Association has taken a prominent 
part in ail the activities of the National 
Association of Credit Men since its in- 
ception, and your members have dis- 
played commendable energy 
things pertaining to its welfare. 
As the National Association of Credit 
Men depends largely for its usefulness 
and efficiency upon the interest takenin 
its work by the local asssociations the 
strength, therefore, of the National As 
sociation must necessarily be propor- 
tionate to the prosperity of the local 
organizations. 


in all 


I do not think I exaggerate when I say 
that the influence of the National Asso- 
ciation , which has gone out and perme- 
ated the entire business community since 
its organization, has raised commercial 
affairs to a higher tone of morality 
wherever its activities have been dis- 
The spirit which pervades the 
business world at the end of this nine- 
teenth century is loftier in tone than 
ever before in the history of this coun- 
try, 

Manufacturers are beginning to real- 
ize that the production and sale of dis- 


played. 


honest and spurious articles is no longer 


profitable. A merchant's statements 
with regard to his goods are accepted 
as true until they are proven false. An 
article, to be worth advertising to day, 


IN BUSINESS. 


must have merit, and advertising. to be 
remunerative, must be restricted to 
truthful statements. Dishonest goods, 
like a depreciated currency, are not pop- 
ular with business men. They are re- 
garded as counterfeit goods and can be 
disposed of only by resorting to meth- 
ods analogous to the “‘shoving of the 
queer.” To restrain the dishonest mer 

chant, who adopts such methods, a law 
was passed at the last session of the 
New York State Legislature against 
what is ordinarily termed ‘‘fake adver- 
tising,” and the National Association of 
Credit Men gave this measureits hearty 
support and was largely instrumental in 
securing the enactment of this salutary 
law. 

‘‘Claimers” are coming more and 
more to be marked men in commercial 
transactions, and this question is re- 
ceiving a great deal of consideration in 
passing upon credit risks. Men who 
try to overreach in their dealings with 
others, and who seek to get the better 
of a bargain by resorting to methods, 
which are as petty as they are contempt- 
ible, are being excluded from the class 
of favored and trusted customers. 

The saying, “cheat other men or they 
will cheat vou,” is fast losing its pertin- 
ence in business matters and a vast 
stride has been made toward popular- 
izing the Golden Rule. The adhesive 
bond in the business structure of the 
day isa stronger faith in one’s fellow 
men. Distrust disintegrates, mutual 
confidence builds up and cements to- 
gether the business community. 

Honesty and fair dealing are now the 
rule rather than the exception in busi- 
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ness enterprises. The commercial world 
seems to have realized at last that hon- 
esty is really the best policy, and that 
there is now manifested a stronger dis- 
position to consider a man honest until 
he proves himself the contrary, and when 
a man has once shown a lack of integrity 
he is cast out from business circles. 
There is also a growing disposition 
among merchants to consider character 
as among the strongest assets a man can 
have, and the time is not- far distant 
when a man who makes a dishonest fail- 
ure will find it difficult to rehabilitate 
himself in business, as the mercantile 
community is growing less and less 
anxious to sell merchandise to this class 
of men. We can all remember the time 
when it was easy for a dishonest man to 
fail and immediately to commence busi- 
ness under another name and to obtain 
credit from the very merchants who 
were swindled by the first operation. 

The enactment of a national bank- 
ruptcy law is a great step forward and 
demonstrates the fact that a large ma- 
jority of business men desire equity, 
justice and fairness in dealing with their 
debtors, and do not wish to take an 
undue advantage of other creditors. 
While improper use may be made of this 
law by some few evil minded persons, I 
venture the prediction that the number 
of fraudulent failures will be far less 
during the next ten years than ever 
before, and that the placing of all cred- 
itors upon the same basis in the distri- 
bution of the assets of an insolvent 
debtor will not only directly work a 
great benefit to all, but wiil indirectly 
exercise a salutary influence overcredits 
generally, 

The business men of our country 
within a few weeks have again recorded 
themselves as believing in paying their 
debts with one hundred-cent dollars. 


They have not allowed the sophistry of 
fifty-cent dollars to swerve them a hair’s 
integrity and upright- 


breadth from 
ness. 

While the spirit of competition is 
keener to day than ever before, I think 
there is less and less malice and harsh 
feeling between competitors in similar 
trades as time goes on. This is evi- 
denced by the growth of organizations 
among merchants and manufacturers in 
the same line of business, such as na- 
tional and local associations of hardware 
men, clothiers, and other similar asso- 
ciations which are for cooperation and 
protection of mutual interests. One of 
the members of our association has ex- 
pressed in concrete form the difference 
between competition and opposition, 
and there is so much truth and force in 
his remarks that I take the liberty of 
quoting them. 

‘‘Competition is the life of trade. 
The merchant who promotes a healthy 
rivalry and honorable competition will 
find it so, 

Opposition is rank poison to legiti- 
mate business. The merchant who 
wastes his time clubbing his neighbors 
and digging pitfalls for them will find it - 
so; he will eventually fall into his own 
trap. 

Competition and opposition are easily 
confounded. 

Competition is an 
means. 

Opposition is a two-edged sword, 
likely to draw blood on the reckless 
handler. 

Competition, be it ever so sharp, is 
tempered with fair play, 

Opposition arouses passion, puts a 
premium on trickery and degrades 
business. 

Competition brings improvement and 
activity. 


honest man’s 
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Opposition suggests any old scheme 
to injure an opponent. 

Competition makes friends. 

Opposition destroys friendships and 
makes enemies. 

Competition nourishes profits. 

Opposition kills them. 

Competition means friendly rivalry, 
with honor and mutual success. 

Opposition means unfriendly strife 
and hostility, without success to either 
party. 

The benefits of competition are world 
wide. 

The evils of opposition are just as 
widely distributed.” 

The spirit which has animated the 
National Association of Credit Men 
since its organization has been one of 
mutual helpfulness, and it has endeav- 
ored to foster and build up correct busi- 
ness methods, avoiding all schemes 


which would degrade it into a mere ma- 


chine run for the benefit of a few. There 
have been those in the Association who 
have desired to see it tFecome a great 
mercantile agency; others who wished 
it to purchase and conduct a newspaper, 
or to indorse law lists. Many other 
plans have been proposed which, if 
adopted, would have turned the organ- 
ization into a commercial enterprise, but 
it has been the aim of the management 
of our Association to keep its tone high 
and to reach out in all directions in an 
endeavor to encourage the best systems 
and the best practices in all lines of 
trade. 

A well known writer has said that 
‘‘mistakes and failures do not occur 
chiefly for want of knowledge of right 
principles. The trouble is that the 
principles are not kept fresh by frequent 
thought of them.” The National Asso- 
ciation of Credit Men has sought, by all 
the means in its power, to keep correct 


principles constantly before its members. 

Another writer has said that ‘‘a journey 
through life is like a journey alorg the 
trackway of a retreating army. Herea 
valuable ammunition wagon is aban- 
doned because a careless smith left a 
flaw in the tire; there a cannon is de- 
serted because a tug was improperly 
stitched; yonder a brave soldier lies 
dying in the thicket where he fell be- 
cause excited men forgot the use of an 
ambulance ” Our Association has con- 
stantly tried to demonstrate the necessity 
for carefulness in all details pertaining 
to the conduct of business. If the As- 
sociation had not accomplished anything 
beyond the fact of the adoption of its 
uniform statement blank, which is being 
generally used throughout the country 
and which is becoming more and morea 
factor in the mercantile world, this 
achievement alone would have justified 
its existence. It has, however, taken 
another step in advance by the agitation 
of the question of proper methods of 
accounting, in the small retail houses as 
well as tn the largest establishments. 
To day the woes of the credit man are 
magnified because it is impossible, 
strange as it may appear, to induce 
some merchants to keep any books 
whatever. The reason for their lack of 
this very essential feature lies in the fact 
that they do not understand how to keep 
a proper record of their affairs, and be- 
cause they have never been brought to 
realize the benefit and profit to be de- 
rived therefrom. Others keep books, 
but their methods make it practically 
impossible to secure from the same the 
intimate knowledge of their financial 
condition whichis so necessary for the 
intelligent extension of credit. No busi- 
ness man is properly equipped for the 
handling of his affairs who is not thor- 
oughly familiar with the condition of his 
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assets and liabilities, and frequently fur- 
nished with figures showing the results 
of his transactions. 

I am thoroughly convinced, from my 
contact with merchants and other busi- 
ness men, that a vast proportion of the 

_ failures which take place would not 
occur if the managers of business houses 
and corporations were thoroughly and 
constantly familiar with their condition 
and intelligent results of their transac- 
tions were frequently laid before them. 
Thelack of this very essential information 
is not always dueto the fact that books of 
account, intended to show such results, 
are not kept, but rather because the 
methods in use are complicated, slow 
and imperfect. Many bookkeepers get 
into what may be called a rut, and fol- 
low customs which have long since 
become obsolete. This is very apt to be 
the case with a bookkeeper whose duties 
confine him strictly to his office, and 
who, therefore, has no time to familiar- 
ize himself with unknown methods and 
with other and ready ways of obtaining 
results. He frequently has no know- 
ledge of any but the system which he 
has followed for years. The heads of 
the house have their entire time and 
attention occupied with the buying and 
selling of merchandise and the manage- 
ment of the business, which renders them 
unable to improve the accounting sys- 
tem, even granting that they had the 
ability to do so. These slow and obso— 
lete methods may be, and sometimes 
are, the result of prejudice upon the 
part of managers who have become 
wedded to a given system, and are re- 
luctant to try a new system with which 
they are not familiar, and which 
may require study and investigation 
upon their part. I have known of 
large institutions and business houses 
which, at one period of their existence, 


have found it impossible to secure a 
statement of their condition, or of the 
results of business done, except at very 
long intervals, and then only after te- 
dious and annoying delays. But, later, 
by the introduction of improved and 
more direct methods, the same institu- 
tions and business houses have been able 
any time to secure a true statement of 
their assets and liabilities and of the 
results of their monthly transactions 
within a few days after the first of any 
given month—provided, of course, that 
everything had been kept up and there 
was no waiting to adjust matters which 
had been neglected—the only natural 
delay being that required for receipt by 
mail of invoices and reports up to the 
given time. Their lack of 
was not due to the want of desire or 
ability upon the part of their bookkeep- 
ers and clerks, but rather to the slow 
and cumbersome manner in which their 
books of accounts were kept. 

The improvement of existing methods 
and the introduction of new systems is 
work for which the professional account- 
ant has fitted himself, and he is rapidly 
assuming the relation to office work that 
the architect bears to the erection of 
buildings. The ideal way of handling 
business records, so as to get the most 
satisfactory results, would be to have 
the accountant provide fur each partic- 
ular business, diagrams and written 
instructions, to correspond with the 
plans and specifications furnished by 
the architect. This, if properly done, 
would enable the business man to intel- 
ligently criticise the proposed arrange- 
ment before its introduction. It would 
also do away with the necessity of hav- 
ing an outsider in the office for an 
indefinite period to get the system under 
way, and the bookkeeping force would 
have at all, times the diagrams and 


information 
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written instructions for reference and 
guidance. Of course, this may be too 
elaborate for the ordinary business man. 
We recognize the fact that there is great 
diversity in the character of business, 
and that no one set form of bookkeeping 
is practicable for all, but we believe there 
is a certain uniformity in accounting 
which may be adopted in most lines of 
trade, and the National Association 
expects to prepare and present to the 
business community some simple meth- 
ods which will enable merchants to 
record their transactions in a way that 
will be satisfactory to themselves and 
to their creditors. 

To these new features of our work we 
invite your hearty co operation, with the 
assurance that they are undertaken 
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solely with a view of improving the 
credit risks of the members of the As- 
sociation. 

The National Association of Credit 
Men stands to-day for honest purposes, 
honest business, honest goods, honest 
salesmen, honest advertisements, honest 
statements to creditors, honest payments 
for that which is owing and for no more, 
honest profits and no speculations on 
the one hand nor traps for the unwary 
on the other, honest competition and 
honest laws. The saying of the immor- 
tal bard is as true to-day as when it was 
written: 


‘*This, above all, to thine own self be true, 
And it must follow as the night the day, 


Thou cans’t not then be false to any man.’ 


AUTOGRAPH STAMP FORGERIES. 


In the December number of the ‘‘Amer- 
ican Law Register,”’ Mr. Ira Jewell Wil 
liams takes up and discusses the recent 
decision of the Supreme Court of Penn- 
sylvania in Robs v. Pennsylvania Company 
(published in the BankInG Law JouRNAL 
of October, 1898), involving the novel 
question as to a bank's liability where a 
depositor, without the bank's knowledge, 
procuresa rubber stamp, which is asub- 
stantial fac-simile of his bank signature, 
and which is stolen from his safe and 
used to obtain money from the bank by 
means of forged checks. 

Mr. Williams agrees with the conclu- 
sion reached, denying the right of the 
bank to charge the money so paid toits 
depositor’s account, but criticises the 
theory upon which the decision is based, 
namely, making it depend upon the de- 
positor’s negligence, or non-negligence 
in the care of the stamp. For the 
Supreme Court said: ‘If, however, 


the forger obtained possession of the 
stamp through the negligence of the 
plaintiff (depositor) the responsibility 
for the loss occasioned by the forgeries 
would not rest upon the defendant (bank) 
if its cashier exercised due car- in the 
inspection of the check.” In the case 
before the court the depositor, having 
kept the stamp with care, was held not 
liable for the Joss; but Mr. Williams’s 
argument is that such test of negligence 
or non negligence of the depositor has 
no bearing whatever in a forgery of 
this character; and that the court should 
make such an announcement of bad law, 
is to be deplored. Further, the writer 
holds up as subject to even greater crit- 
icism the views of the two dissenting 
justices (Mr. Justice Williams and the 
Chief Justice) whose opinion proceeded 
upon the theory that the mark produced 
by the stamp was identical with and im- 
possible to detect from the plaintiff's 
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own signature, and that to hold the de- 
fendant liable would be to place an ad- 
ditional burden upon it which was not 
contemplated by the contract of bank- 
ing. 

The writer says that ‘‘the casein hand, 
owing to the wide prevalence in the 
community of the use of autograph 
stamps, is of great importance, and it be. 
comes of more than academic interest 
to consider whether the conclusions, 
reasoning and dicta of the court are 
sound in principle.” 

Citing the well-established rule-—‘‘a 
bank is bound to know the signatures of 
its depositors, and if it pay out money 
on a forged check it cannot charge the 
depositor with the amount, but as against 
him must bear the loss’’—he asks, ‘‘in 
what respect does the case at bar differ 
from any other forgery?” 

Discussing the subject, he says: ‘‘The 
signature on the check was undoubtedly 
not the signature of the depositor, or 
made by his authority. That it was 
very similar to, or even almost indistin- 
guishable trom, the plaintiff's real signa- 
ture cannot be allowed to alter the case; 
otherwise the bank could defend on the 
ground that the forgery was so clever, 
the likeness so striking, that notwith- 
standing the utmost care and diligence 
on its part it was impossible to detect 
the difference. To hold that a bank 
might ever pay a forged check, that is 
to say, a check which really did not bear 
the signature of the drawer, and charge 
it to his account, would be to introduce 
a startling principle into the law of 
banking To state such a contention is 
to refute it. The bank’s duty is an abso- 
lute one, not oné involving ordinary (or 
extraordinary) care. Ina word, it isa 
bank’s business to know its depositors’ 
signatures. When the depositor sues 
for his account and shows that the money 


was actually deposited with the defend- 
ant, the burden is upon the defendant to 
prove that it has paid out the money to 
the plaintiff or upon his order. If the de- 
positor has signed a check and negli- 
gently allowed it to be stolen, or has so 
filled it out that the amount can be 
changed without ready detection, the 
loss of course is the depositor’s, because 
the order to pay was A/s. The plain dis- 
tinction between this class of cases and 
the autograph stamp case is that in the 
former the signature is that of the de- 
positor—the order to pay is his; in the 
latter it is not.” 

The writer points out that in the argu- 
ment and decision of the case under 
criticism, two vital and controlling facts 
were overlooked, as well by counsel as 
the court. These are: 

1. That any one could have obtained 
the depositor’s signature and procured 
to be made therefrom a rubber stamp in 
imitation thereof; and 

2. That the likeness produced by any 
stamp is not, and of necessity cannot be, 
an exact fac simile of the real signature, 
so as to deceive either an expert ora 
novice, exercising ordinary care. 

He says: ‘‘The impression from rub- 
ber can never so simulate the clear cut 
outlines of a pen as to seem to clear eyes 
a replica. Hundreds of experts and 
thousands of laymen would testify to 
this fact 

*‘A paying teller who accepts sucha 
check must be guilty of gross negligence. 
The best proof of this, perhaps, is the cir— 
cumstance that this is not an accepted 
method of forgery. The pen and-ink 
imitations have been much more suc- 
cessful. The stamp forgery has never 
obtained criminal vogue, because so 
evidently likely to fail. 

“If it were possible to voduce a 
stamp, the impression of wuich would 
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defy discrimination from the original, or 
even casual expert inspection, the alert 
forger would long ago have exploited in 
many instances this ready means of vic- 
timizing the banks. It has not been 
done because it was not practicable from 
the criminal standpoint.” 

Mr. Williams concludes his article with 
the following views as tothe correct rule 
of law to govern autograph stamp for- 
geries upon checks, mingled with regrets 
at the manner in which the Pennsylva- 
nia justices have gone astray: 

“It being undoubted that a bank is 
bound at its peril to know its depositors’ 
signatures, it follows that it cannot defend 
on the ground of payment on a stamped- 
forged signature, whether the stamp was 
procured to be made by the depositor 
himself or by athird person. The deposi- 
tor is not chargeable with negligence be- 
cause, first, he only does what any one 
else can do, and second, because, if 
there is any additional peril created, it 
is one against which the bank is bound 
to guard, and no one need presume that 
another will be negligent. 

“It is to be deplored that the law on 
this very clear point should be unsettled 


by the dissent of two out of the five 
learned justices sitting when the case 
was argued in the Supreme Court. And 
it is also to be regretted that doubt has 
been thrown, by unnecessary dicta,upon 
the true rule governing such cases. 

“To recapitulate, my contentions are 
briefly these: 

‘*r, A bank is bound, at its peril, to 
know the signatures of its customers, 
and to pay only checks properly signed, 

‘2. A bank cannotin any event defend 
on the ground of a payment on a 
stamped forged check any more than on 
a payment on any other forgery, because, 

(4) The depositor's possession of such 
a stamp is entirely legal, and is no 
evidence of negligence. 

‘“(b) Any one else could procure a 
similar stamp. 

“(c) Such a stamp cannot be made so 
as to deceive the initiated or the ordi- 
narily prudent. 

‘*(3) The conclusion reached in Rodda, 
Pennsylvania Co. is correct so far as al- 
lowing a recovery is concerned, but 
binding instructions should have been 
given for the plaintiff, irrespective of the 
plainuff's careful keeping of thestamp. 


MONEY ORDERS IN TOLEDO. 


There has at last been a settlement of 
the controversy between the Toledo 
banks and the Post Office authorities 
concerning the payment of Post Office 
money orders through the Toledo Clear- 
ing House. On Dec. 14, 1897, the 
Clearing House refused the Post Office 
Department the privilege of clearing 
Post Office money orders through the 
association. The department sought the 
privileges of the association without be- 
ing willing to share in the expense of main- 
taining the organization or making the 
payment of a membership fee, and their 
application for the privilege was refused. 


But the matter has recently been ar- 
ranged, and the Post Office Department 
is now a memberof the Clearing House 
Association, although it has not, at the 
present writing, qualified by payment of 
initiation fee and first year’s dues; but 
this payment has been authorized by the 
department. The Clearing House banks 
are now accepting Post Office money 


orders on deposit and clearing them 
through the First National Bink. The 
Toledo Clearing House Association, 
therefore, has accomplished this much; | 
It has compelled the Post Office Depart- 
ment to stand its proportionate share of 
the expense of the Clearing House. 
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IT PAYS TO BE A LAWYER. 


By the term “Lawyer” is meant one 
who is versed in the law and not neces- 
sarily one who practices it as a profes- 
sion. 

The subject of law development is 
given too little consideration by busi- 
This 
accounts for so many failures in life. 


ness men and women generally. 


Young men and women rush headlong 
into business with little knowledge of 
the law, when the fact of the matter is 
that every action they take must be gov- 
erned by some rule of law. When the 
time comes that students are required to 
take a law course and graduate in al! 
the fundamental principles of the law, 
then, 
business men and women 
and not the exception, 
Besides, a knowledge of the law 
tends to broaden one’s mind, and aids 
young men 
better them to 
hold them after they get them, while 
those who have positions are compelled 
to give up their positions to those who 


and not until then, will good 


be the rule 


and women in securing 


positions and helps 


have made themselves acquainted with 
the laws by which every business trans- 
action of life is governed. It is an old 
adage of the law, but a very true one, 
which says: 

‘**‘Men who their rights and duties 
know, dare maintain them.” 

This adage, though a poetical one, 
applies in every walk of life. Many 
persons seem to think that a smatter- 
ing knowledge of business is quite 
enough, when the fact of the matter is 
that the law itself is the foundation of 
all business, and in order to know how 
business is done and when it is rightly 


performed, one must know the law upon 


which it is based. I don’t think that 
Pope was quite right when he said: 
‘‘Drink deep of the Pierian spring or 
taste not at all.” But the writeris free 
the law of business 
there is a sense in which this is right. 
One should know business before he un- 
dertakes to do business, and, as first 
stated, in order to do business correctly, 
you must know the rules of law upon 
which it rests. It is only when a person 
gets wrapped up in the meshes and en- 
tanglements of transactions 
that he fuily realizes the necessity and 


to confess than in 


business 


importance of taking a legal course, but 
it is often too late. The time has come 
when parents must act in the living 
present and give theirsons and daugh- 
ters a law course early in life. It is 
through neglect and indifference toward 
the law on the part of many parents 
that so many persons fail to obey the 
Children should 
be taught the elementary principles of 
law early in life, and thus learn to love 


mandates of the law. 


and obey it as the mother of their peace 
and joy. It holds in its right hand 
Obey it and 
it will always prove a friend in need, but 


riches, honors and fame. 


fail to obey it and you thus lose your 
riches, and reputation. The 
lawyers of the United States have been 
honored more conspicuously and trusted 
more implicitly than the members of any 
otxer profession on earth. It pays to 
The law is not a stepping 
stone to something higher, as there is 
and can be nothing higher and grander 
than an honorable position at the bar of 
justice. 


honors 


be a lawyer. 


Joun WILLIAM Farr, Jr. 
Dean, Chattanooga Law School. 





A BANK’S LIABILITY ON FORGED INDORSEMENTS. 


A BANK’S LIABILITY ON FORGED INDORSEMENTS. 


From the New York Sun, Jan. 12, 1899. 


The dispute between the Manufactur- 
ers’ National Bank of Williamsburg and 
their depositors, F. W. Wurster & Co.,* 
over the bank’s liability certain 
checks of these depositors, paid by it 
upon forged endorsements, calls atten- 
tion to a peculiarity in our existing law 
upon the subject, which some time or 
other, will doubtless be removed. The 
amount involved in the Wurster case is 
small, but in a similar case, a few years 
ago, of the checks of Shipman, Barlow 
and Larocque, upon the Bank of the 
State of New York, fraudulently en- 
dorsed by their clerk, Bedell, it ran up 
nearly to $300,000. In 


for 


both cases the 
signatures to the checks were genuine, 
and only the endorsements were forged, 
and, in both, the bank that paid them 
had to stand the loss. 


It is entirely just and reasonable that 
a bank’s lossupon acheck with a forged 
signature should be borne by the bank 


alone, Its payingteller has at his com- 


mand all the necessary means for know- 
ing the signatures of its depositors, and 
if he pays a check signed, not by ade 
positor, but by arascal who counterfeits 
his handwriting, the depositor is clearly 
not in fault, When, however, the de- 


positor really signs acheck to the order 
of a person or firm unknown to the teller, 
it is unjust to expect that the teller 
should be compelled to take the respon- 
sibility of deciding upon the genuine 


*The facts in the Wurster case were briefly these: 
A series of forgeries were committed by a dishonest 
employee of Wurster & Co. Thisemployee was an as- 
sistant clerk, and among his duties was that of re- 
ceiving old iron from small dealers, weighing the 
metal and then giving tickets upon which checks pay- 
able to the iron dealer or a representative were drawn 
by Wurster & Co. on the Manufacturers’ National 
Bank. The young clerk, it is alleged, issued bogus 
tickets, on which checks were drawn, and he forged 
the indorsements and collected the money at the bank 
on the representation that he would turn the money 
over to the person to whom it belonged. Mr. Wurster 
accidentally discovered these forgeries, and the clerk 
confessed. An investigation showed that the bank had 
paid out nearly $7,0co in fraudulent checks. [Ed.] 


ness of that unknown person or firm’s 
endorsement, and still less is it just that 
he should be expected to dispute the 
genuineness of an endorsement virtually 
guaranteed by aclerk of the depositor 
who made the check, 

In every commercial country but ours 
a bank is held liable for losses incurred 
by paying checks only when the signa- 
tures are forged. With the endorsements 
it has no concern, It is required to look 
at the signatures and nothing more. 
Even in Great Britain, in the case of 
bills not payable on demand, but aftera 
time specified, for the endorsements on 
which the bank is ordinarily responsible, 
it is protected, in case of their forgery, 
where the forgery is committed by a 
clerk of the maker and the money paid 
to him. In the celebrated Vagliano case, 
in London, about the time of the Bedell 
forgeries in this country, the Bank of 
England was declared by the House of 
Lords, sitting as a Court of Appeal, not 
liable for the payment of bills of ex 
change to the amount of $375,000, upon 
which a clerk of the maker had forged 
the endorsements. The reason given 
by the Lords was, that the bank had a 
right to assume, under the circumstances, 
tnat the endorsements were genuine ,and 


though the maker was an innocent party 
to the transaction, he shouid be respon- 
sible for even the dishonest acts of his 
accredited agent. 

Upon the same principle Wurster & 
Co. having, by employing him, held out 
the forger of the endorsements on the 
checks they gave, as worthy of confi- 
dence, should bear the loss of the amount 
of the checks with which they intrusted 
him. As our law stands, however, the 
bank is clearly liable, and cannot charge 
Wurster & Co. with the amount of the 
checks, 
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THE TORRENS SYSTEM. 


In the paper published by your BaNnK- 
ING Law JourNAL in November last, I 
mentioned that the Supreme Court of 
Illinois had upheld as constitutional the 
Act of 1897 introducing the Torrens 
System of Land Titles in Illinois. I 
have now before me the full text of the 
decision; it is too long for the purpose 
of this communication, but perhaps 
synoptical extracts from it, showing the 
argument, may prove acceptable to your 
readers, as it was repeatedly claimed 
that the unconstitutionality of such law 
made impossible in the United States the 
adoption of this improved method of 
dealing with real estate. 

The tormer act of 18y5 gave the Reg- 
istrar power to determine the ownership 
of land when application to register was 
made; as this undoubtedly conferred 
judicial power on that official, the act 
was declared 1896. The 
present act of 1897 provides that the 
ownership shall be determined by a de- 
cree in equity entered in a court of 
competent jurisdiction, upon which de- 
cree the Registrar shall issue the first 
certificate of registration. In this re- 
gard his duties under the present law 
are clearly ministerial only, and the 
fatal objection to the former act is there- 
fore removed; but it is insisted that the 
law is still vulnerable, in that it vests 
judicial power in the Registrar in the 
performance of his duties as to subse- 
quent registrations. This objection is 
discussed at length by the court, who, 
after citing numerous authorities and 
decisions, comes to the conclusion that 
the mere fact that the Registrar is re- 
quired to enquire into the existence of 
certain facts and to apply the law there- 


invalid in 


to in order to determine what his official 
conduct shall be, and that his action may 
affect private rights, does not constitute 
the exercise of judicial powers, strictly 
speaking. The powers exercised by the 
Registrar are analogous to those exer- 
cised by the Commissioner of Patents; 
a power of decision is given to that of- 
ficer in many matters, not only between 
the Government and the patentee, but 
also between different claimants, as to 
priority, patentability and like matters, 
and in the performance of these duties 
it has never been considered that he was 
encroaching upon the judicial domain; 
they are also, in a measure, like the du- 
tiesper formed by the officers of the Land 
office, 
the act provides that any person feeling 
himself aggrieved by the act, or neglect 
of this officer, in any matter pertaining 
to the duties required of him, may file 


But in the case of the Registrar 


a petition in equity in the proper court, 
making the Registrar and other persons 
interested parties defendant, and that 
the court may proceed therein as in other 
cases in equity; this will effectually pro- 
tect the citizen against any arbitrary 
conduct on the part of the officer. 

The next objection made is that trans- 
fers of certificates marked ‘‘in trust” or, 
‘*upon conditions,” or “with limitations” 
may be made upon the written opinion 
of two examiners that such transfer, 
charge or dealing is in accordance with 
the true intent and meaning of thetrust, 
condition or limitation; this, the court 
says, does no more than abrogate 
the rule in equity which requires the 
purchaser of trust property to see to the 
application of the purchase money, and 
the inclination of courts now is to with- 
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draw from that rule; the act also changes 
the rule of iaw as to notice; we know 
no reason, says the court, why the Leg- 
islature might not change either or both 
these rules without violating the Con- 
stitution; certainly, as to the future, all 
trusts could be entirely abolished by the 
Legislature; as the law now stands, 
cases frequently arise in which bona fide 
purchasers take property free from ex- 
isting trusts, and are net held bound to 
see to the application-of the considera- 
tion. 

Another point of contention is the 
argument that the provisions of the act 
permit the taking of private property 
without ‘‘due process of law;” the court 
holds that the act contemptates, in some 
contingencies at least, actual personal 
service, and the general law provides for 
publication as to unknown owners and 
persons in interest and non-residents; 
an applicant may proceed in this way, 
and in strict accordance with the act 
obtain a decree or finding as to his title 
which will be binding beyond all ques 
tion, so that even if the proper con- 
struction of the provision were that it 
attempted to authorize judgment against 
a resident notified only by publication, 
yet the law can be given practical effect, 
in which event only the particular pro- 
vision would fail, and not the whole law. 

It is further insisted that by proceed- 
ings subsequent to the initial registra- 
tion, an owner may be deprived of his 
property without ‘‘due process of law;” 
in the consideration of this point, the 
court says that it must be remembered 
that the right to alienate or inherit 
property is always dependert upon the 
law; so long as vested rights are not 
disturbed, the law may at any time 
change the tenure upon which land is 
held, and may alter the conditions upon 
which it may be alienated and modify 


the rule of evidence by which the title is 
to be determined; the true theory of 
this act, as we understand it, is that all 
holders of vested rights shall be sub- 
jected to an adjudication in a court of 
competent jurisdiction, upon due notice, 
in order that the true state of the title 
may be ascertained and declared, and 
that thereafter the tenure of the owner, 
the right of transfer, and incumbrance 
and all rights subsequently accruing, 
shall be determined with the rules now 
prescribed. It being true that the law 
may prescribe rules of property and 
rules of evidence by which the title is to 
be shown, we see no reason why the 
transfer of real estate may not be made 
in the way contemplated, and why it 
may not be made compulsory to make 
itin that way, if the Legislature so de- 
termines, 

Speaking of the indemnity fund fea- 
ture, the Court declares that the ques- 
tion need not be considered, as the law 
can stand and accomplish its purpose 
without it. 

Regarding the sections making de- 
crees, with certain exceptions, forever 
binding after two years, the Court says: 
This provision seems to attempt to make 
a decree binding upon persons not par- 
ties to the suit, and if given effect liter- 
ally, would deprive persons of vested 
rights without due process of law. A 
limitation may be placed upon the time 
within which a person who has a mere 
right of action shall bring it, but limit- 
ation laws cannot compel a resort to 
legal proceedings by one who is already 
in the complete enjoyment of all he 
claims; to the extent that the act at- 
tempts to transfer property without due 
process of law, it cannot be upheld. On 
all parties to the suit properly before 
the court, the decree may, after the 
lapse of two years, become conclusive 
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and forever binding, and as to ali who 
may have merely a right of action, the 
expiration of two years may complete 
the bar. Even though the language of 
the section may be broad enough to 
amount to an attempt to transfer an es- 
tate by law or by decree, yet it is pos- 
sible to carry out the purpose of the act 
without violating the constitution in the 
respect complained of. Such objection- 
able features or those calling for con- 
struction, must be left to future legisla- 
tion, or determination by the courts in 
cases where the conflict is apparent and 
the question directly involved. We are 
also of the opinion that these sections 
can be sustained by construing them as 
a limitation law; whenever an act of the 
legislature can be so construed and ap 
plied as to avoid conflict with the con 
stitution, and give to it the force of law, 
such construction shall be adopted by 
the courts; therefore, acts of the Legis- 
lature ,in terms retrospective, and which, 
literally interpreted, would invalidate 
and destoy vested rights, are upheld by 
giving them prospective operation only, 
for, applied to and operating upon future 
acts and transactions only, they are 
rules of property, under and subject to 
which the citizen acquires property 
rights, and are obnoxious to no consti- 
tutional limitation, but as retroactive 
laws they reach to and destroy existing 
rights, through force of the legislative 
will, without a hearing or judgment of 
law; so will the Legislature 
having elements of limitation, and ca- 
pable of being so applied and adminis- 
tered, although the words are broad 
enough to, and do, literally read, strike 
at the right itself, be construed to limit 
and control the remedy, for as such they 
are valid, but as weapons destructive of 
vested rights they are void, and such 
force only will be given the acts as the 


acts of 
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Legislature could impart to them. 

The contention that the vote by coun- 
ties is an attempt to delegate legislative 
power, and that the law is not general 
but a special law, are not discussed by 
the Court, who say that both have been 
decided adversely to the appellants in a 
previous decision, which has become the 
rule of law of the State. 

In conclusion the Court says: ‘‘Weare 
not impressed with the soundness of the 
objections to those sections of the statute 
which relate to the descent of lands on 
the death of a registered owner, and to 
the sale and mortgage of real estate 
belonging to minors or others under 
disability; they are, however, objections 
which do not go to the validity of the 
entire law; they involve a construction 
of these sections and can only be satis- 
factorily determined if cases shall arise 
It would be 
alike impracticable and unprofitable to 
attempt now to give a construction to 
every provision of this law; the question 
here is, does the act violate the consti- 
tution so far as to render it void, and 


involving their validity. 


therefore furnish no justification for the 
exercise of the acts of the respondent 
In the determination of 
that question every reasonable doubt 
must be resolved in favor of the validity 
of the law. 


challenged? 


We have endeavored to 
give the case that deliberate considera- 
ation its importance demands and have 
reached the conclusion the judgment of 
the criminal court should be affirmed.” 

One judge (Magruder) dissented from 
the above decision. The case on trial 
was an appeal from a decision of the 
criminal court affirming the right of the 
defendant, the Recorder of Cook county, 
to act as Registrar under the act passed 
May i, 1897, entitled “An Act Concern- 
ing Land Titles,” and known as the 
Torrens Land Act, 
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An application for a rehearing was 
denied on the 2tst December last, and 
the law is now a statute, as the Supreme 
Court is the court of last resort in Illin- 
ois. It is not believed that federal con- 


stitutional questions are involved, and 
the case is not likely to be carried 
higher. 
WiLuiaM HANHART. 
51 Chambers St. 


WAR REVENUE OFFICIAL DECISIONS. 


Recent Decisions of N. B. Scott, Commissioner of Internal Revenue, Washington, D.C, which have 
special relation to the banking business, 


TAX ON BANK CONSOLIDATION. 
Two banks in Owensboro, Ky., have 
consolidated, and contemplate a reor- 
ganization and 
name. 


change of corporate 
One of these banks paid special 
tax on the basis of $254,000, and the 
other on $tot.ooo. The new bank will 
be capitalized with $325,000. The cash- 
ier desires to knowif the new bank must 
pay special tax. 

Held: Such consolidated bank is liable 
to tax as bankers, and must pay special 
tax as such at the rate of $50 for the 
year, which is to be reckoned from the 
first day of the morth in which it began 
business to the Ist day of July following. 
Also all certificates of stock issued under 
the newcorporate name must be stamped, 
as provided under paragraph 1 of sched- 
ule A.—Dec. 13, 1898. 


CERTIFICATES OF DEPOSIT. 


Acommunication relative tothe amount 
of stamps required on certificates of 
deposit calls aitention to the contradic- 
tion of rulings as expressed in Treasury 
decision 19,601 and paragraph 47, circu- 
lar 503, revised. 

Held: Treasury decision 19,601, was 
made before schedule went into effect, 
and has been superseded for some time 
by the following: 

Demand certificates of deposit not 
drawing interest require only a two-cent 
stamp, regardless of the amount. 

Certificates of deposit, payable on 
demand, but drawing interest if money 


is left on deposit for a specified time, 
require a two-cent stamp when issued, 
but if paid subsequent to the time inter- 
est accrues, additional stamps at the 
rate of two cents per $too or fraction 
thereof must be affixed. 

Certificates of deposit payable other- 
wise than on demand must be stamped 
at the rate of twocents per $100 or frac. 
tion thereof, whether they draw interest 
or not, 

Treasury decision 19,601 is hereby re- 
voked—Dec. 13, 1898. 


STAMPS ON WAREHOUSE RECEIPTS. 
The following opinion of the Attorney- 
General is promulgated by Commissioner 


Scott: 
Department of Justice, 
Washington, D.C., Dec. 29, 1898. 


The Secretary of the Treasury: 

Sir: I have the honor to acknowledge 
the receipt of yours of the 29th of Octo- 
ber, 1898, inclosing copy of letter from 
the Commissioner of Internal Revenue, 
in which you ask my opinion as to the 
proper construction to be put upon the 
clause of Schedule A of the war revenue 
act relating to stamps upon warehouse 
receipts. The clause referred to is as 
follows: 


‘‘Warehouse receipt for any goods, 
merchandise or property of any kind 
held on storage in any public or private 
warehouse or yard, except receipts for 
agricultural products deposited by the 
actual grower thereof in the regular 
course of trade for sale, twenty-five 
cents.” 
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Omitting the portion of this statute 
excepting from its operation receipts for 
agricultural products deposited by the 
actual grower thereof in the regular 
course of trade for sale, it isa reproduc- 
tion of a like provision in the revenue 
act of July 1, 1862, (See1z Stat. L ch. 
119, Schedule B, p. 483). 

The construction placed upon this 
clause of the statute of 1862 is found in 
Boutwell’s Manual of the U. S. Tax 
System, p. 340, ruling No. 241, and it is 
held that— 

“ All receipts for grain or other prop- 
erty of any kind on storage in any pub- 
lic or private warehouse or yard are 
‘warehouse receipts’ within the meaning 
of the excise law and are each subject 
toa stamp duty of twenty five cents, 
without regard to the quantity specified 


orthe time for which the property is 
stored.” 


I concur in this construction of the 
former law, and, the language of the 
statute now under consideration being 
the same as that contained in the former 
law, I adopt it as the proper interpreta- 
tion of the provision of the act of 1898 
above quoted. 

The contention made in the brief filed 
by the representative of the warehouse- 
men that, in order to be taxable, a re- 
ceipt given for goods, merchandise or 
property held on storage in a warehouse 
must be a negotiable paper is, in my 
opinion, untenable. A receipt is a writ- 
ing acknowledging the taking of money 
or goods, and may or may not be nego- 
tiable, as the party by whom it is given 
may choose to make it, or local laws 
may provide; but, whatever its charac- 


ter in this respect it is still a receipt,and 
a receipt given for gcods, merchandise 
or property held on storage in a ware- 
house is a warehouse receipt. A ware- 
house receipt is nothing more nor 
less than the written statement of the 
warehouseman that certain goods, 
merchandise or property are depos- 
ited in his warehouse and held on 
storage for some particular person or 
persons. It is the written evidence of 
the storage of the property. This is the 
paper or instrument which, in my opin- 
ion, it is the intention of the law to tax, 
and I thing such intention is plainly and 
unequivocally expressed in the language 
of the law. 

I therefore advise you that all receipts 
given for goods, merchandise, or prop- 
erty held on storage in a warehouse re- 
quire the stamp provided for by the 
clause of the war revenue act above 


recited. 
Respectfully yours. 


JamesE Boyp, 
Assistant Attorney-General. 
Approved: 
Joun W. Griccs, Attorney General. 


PRIVATECHANGED TOINCORPORATED BANK, 


Where a private bank is changed toa 
State or national bank the new bank is 
required to pay special tax at the rate of 
$50 from the first day of the month in 
which it began business to July follow- 
ing, regardless of the fact that previous 
to the change to state or national bank, 
special tax had been paid by the private 
bank.—By G. W. Wilson, Acting Com- 
missioner, Jan. 10, 1899. 


NEW PROTEST CHARGES IN GEORGIA. 

With our compliments we beg to hand you 

Schedule of Charges for Protest, adopted by 

the General Assembly of Georgia at its last ses- 

sion, signed by the Governor and going into 
effect on the mornirg of Dec, 23, 1898: 


On amounts of $200 or less 
On amounts over $200 and not over $1,000.$1.00 
On amounts over $1,000and not over $3,000. 2.00 
On amounts over $3,000........ err 3.00 
Tue Lowry BANKING Co., of Atlanta, 
Atlanta, Ga., Dec. 24, 1898. 
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CHARLES E RUSHMORE. 


Among the members of the New York 
bar who have been especially identified 
with banking cases, Charles E. Rush- 
more stands prominent as one who has 
displayed marked ability and achieved 
unusually successful results in this spe- 
cial field. 

Mr. Rushmore was born in New York 
city on December 2d, 1856, and was a 
member of the Class of ’76 at the Col- 
lege of the City of New York. He rep- 
resents that type of successful profes- 
sional man who has won his spurs right 
here in the Metropolis, as distinguished 
from the large class which, after acquir- 
ing fame elsewhere, migrate to the City 
of New York as affording the best field 
for the exercise of their abilities. 

Mr. Rushmore is a member of the 
law firm of Stern & Rushmore, 40 Wall 


Street, New York City, the firm having 
a large corporation, bank, trust com- 


pany and commercial clientele. Mr. 
Rushmore has been engaged in many 
causes involving important questions of 
interest to the banking community and 
many decisions of the courts in cases in 
which he has appeared have been report 
ed in the pages of the Banxinc Law 
JOURNAL, 

We recall the case, reported in the 
Journal for November 1897, where the 
Marion (Ohio) Bank failed and its re- 
ceiver sought to recover from its New 
York correspondent, the Irving Nation- 
al Bank, a balance of nearly $5,000 on 
deposit to its credit. This balance was 
the proceeds of time paper, not yet ma- 
tured,which had been discounted for the 
Marion Bank and under the New York 
law, ordinarily, the Irving Bank would 
have had no right to set-off this paper 


and withhold payment of the deposit. 
But it appeared that the Marion Bank 
was an unincorporated institution, which 
was unknown to the Irving Bank at the 
time of the discount; also that it was in- 
solvent when the discount was secured. 
Mr. Rushmore, representing the Irving 
Bank, successfully urged these facts as 
entitling his client to rescind the credit 
on the ground of fraud and deceit in its 
procurement. 

In another case, reported in the Jour- 
nal for December, 1897, the Bank of 
America held the collateral note of a 
borrower to secure ‘‘this or any other 
liability or liabilities of the undersigned 
to the said bank due or to become due 
or which may hereafter be contracted 
or existing.” There being a surplus of 
collaterals,the bank purchased a second, 
past due, note of the same borrower, 
which was held, uncollected, by another 
bank, and applied the excess of collater- 
als to its payment, About this time, the 
maker of the note made an assignment 
for the benefit of creditors, and his as- 
signee sued the bank, and was awarded 
a verdict, by direction of the court, for 
the securities remaining after satisfying 
the first note. Mr. Rushmore, repre- 
senting the Bank of America, secured a 
reversal of the trial court and a ruling 
by the General Term of the Supreme 
Court, construing the terms of the col- 
lateral note, as broad enough to give 
the bank a right to hold the pledged se- 
curities for the payment of the second 
note, bought by it under the circum- 
stances stated. 

The latest reported case in which Mr. 
Rushmore has appeared as counsel is 
published in this number. A _ check 
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drawn on a New York bank had been 
raised, and had been certified and paid 
by the drawee, notwithstanding it had 
received a letter of advice from the 
drawer, showing the true amount. The 
bank which collected the check through 
the Clearing House, had paid over its 
proceeds before learning of the forgery. 
Nevertheless, in a controversy between 
the two banks, the court ordered a re- 
turn of the money to the certifying bank. 
On appeal, through Mr. Rushmore, the 
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bank so ordered to pay is held entitled 
to go to the jury on the question wheth- 
er the facts under which the check was 
certified and paid, do not constitute 
such culpable negligence on the part of 
the certifying bank as to bar its recov- 
ery. 

Mr. Rushmore is very popular social- 
ly, and is amember of the Union League 
Club, New England Society, Riding, 
Colonial and Lawyers’ Club, and of the 
New York Bar Association. 


THE TEN PER CENT. TAX ON CANADIAN BANK BILLS. 


Internal Revenue ruling under act of Feb. 8, 1875. 


The cashier of the Lancaster (N. H.) 
National Bank inquires whether Cana- 
dian bank bills are subject to the tax of 
Io per cent, imposed by the act of Feb. 
8, 1875. 

Held: Every bank in the United 
States, whether national or state, is re- 
quired to pay a tax of Io per cent., on 
the amount of Canadian bank notes used 
for circulation and paid out by it in this 
country. There has been no change in 
the provisions of section 3412, Revised 


Statutes, and section 20 of the act of 
Feb. 8, 1875 (18 Stat., 311), imposing 
this tax; and returns of such circulation 
are required to be made by the banksin 
this country under section 3414, Revised 
Statutes, and section 21 of the act of 
Feb. 8, 1875. 

See the rulings on this subject in vol- 
ume 34, Internal Revenue Record, on 
pages 53, 61, 77, 93, 94and 1o1.—By G, 
W. Wilson, Acting Commissioner, Jan. 
7, 1899. 


STAMP CANCELLATION AMENDMENT. 


TREASURY DEPARTMENT, ) 
Office of the 
CoMMISSIONER OF INTERNAL REVENUE j 
Washington, Dec, 23, 1898. 
Existing regulations are hereby amend- 
ed so as to require that upon each adhe- 
sive documentary or proprietary stamp 
used or affixed after January 1, 1899, 
there shall, in addition to the initials of 
the person using the same and the year 


in which used, also appear the month 
and day of the month when such stamp 
was used or affixed. The month may be 
expressed by numerals—for instance, on 
a stamp used on January 12, 1899, the 
date may be written or stamped 1-12-99. 
N. B. Scott, Commissioner, 
Approved: 
O. L. SPAULDING, 
Acting Secretary of the Treasury. 


The prompt forwarding of orders for the INDEX-DIGEST of Volumes 1-15 


of the Banxinc Law JOURNAL is requested, 


Price, Three Dollars. 





LEGAL DECISIONS. 


BANKING LAW. 


ais department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they discloseare likewise worthy the carefui attention and study of the mercha: t, 


the depositor, and the bank student seeking advancement. 


herein, will be furnished on application. 


Further information regarding any case published 


BANK CHECK. 
ASSIGNMENT OF DEPOSIT TO PAYEE, WHO MAY SUE DRAWEE BANK THEREON—BANK 


CANNOT APPLY DEPOSIT UPON UNMATURED NOTE OF DEPOSITOR UPON 


HIS INSOL- 


VENCY,SO AS TO DEFEAT PAYMENT OF OUTSTANDING CHECKS—BANK CANNOT MAIN- 
TAIN DEPOSIT WAS CONDITIONAL, AFTER TREATING IT AS UNQUALIFIEDLY THAT OF 


DEPOSITOR, 


Columbia National Bank v. German National Bank, Supreme Cuurt of Nebraska, Dec. 8, 1898. 


1, A check upon a bank by a depositor operates a transfer of its amount to the payee if on 
deposit at the time of presentation, and the payee or holder may, on refusal of payment, maintain 
a suit on the instrument for the recovery of its stated sum, 

2 As against the holder of a check against an account of a depositor, the bank of deposit 
may not apply the amount of the accountto the payment of the indebtedness of the depositor to 
the bank which is not yet due, although the depositor may be insolvent. 


= 


3. Two defenses irreconcilably inconsistent may not be enforced, and the position assumed 


by the party prior to the suit relative to the facts and circumstances involved in the transactions 


drawn into question will prevail. 


Error to district court, Lancaster coun- 
ty; Tibbets, Judge. 
the Columbia National 
the German National 
Judgment for defendant, and 
plaintiff brings error. Reversed. 

Harrison,C. J. On June 22, 1893, the 
State Bank of Courtland was engaged in 
the business suggested by its name, and 
at the place thereby indicated, and in 
the course of such business drew and 
forwarded an order or a check on the 
German National Bank of Lincoln in 
favor of ‘J. H. McClay, Cashier,’ he 
being such officer of the Columbia Na- 
tional Bank of Lincoln, for the sum of 
$898, and inclosed the same in an en- 
velope addressed, ‘‘Columbia National 
Bank, Lincoln, Nebraska,” and mailed 
the package. On June 34, it did like- 
wise in relation to an order or check 
similar in form and substance in the 
material portions except the amount, 
which was $3.88. 

The instruments, or checks we may 


Action by 
Bank against 
Bank. 


(Syllabus by the court.) 


call them—for, whatever may be the 
proper technical designation, they were, 
in effect, checks, and to be considered as 
such (Bull v. Bank, 123 U.S. 109)— 
were received through the mail by the 
Columbia National Bank on June 7, 
1893, and were in the morning on the 
day of reception presented to the drawee 
for payment, which was refused. The 
Bank of Courtland had an account with 
the German National Bank, and on the 
morning of June 7, 1893, there was to 
the credit of the former the sum of $983, 
which was subject to check. 

At the close of business on June 6, 
1893, the Bank of Courtland suspended 
and passed into the hands of a receiver, 
who afterwards continued in possession 
for the sole purpose of adjustment of its 
affairs. The Bank of Courtland was a 
debtor of the German National Bank, 
the indebtedness being evidenced by 
promissory notes which were payable on 
dates subsequent to June 7, 1893, or 
they were not then due, but on that date 
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the amount which was shown by the 
open account in favor of the Bank of 
Courtland was by the German National 
Bank credited as a payment on one of 
the notes to which we have just referred, 
and the account balanced or closed. 

In this, an action by the Columbia Na- 
tional Bank against the German National 
Bank to recover the amount of the two 
checks sent it by the bank at Courtland, 
the defendant was accorded a judgment, 
to reverse which the plaintiff has prose- 
cuted error proceedings to this court. 

It is the contention for the plaintiff 

that the judgment of the trial court was 
violative of the rules that a check drawn 
on funds in a bank is an appropriation 
of its amount in favor of the holder, and 
on refusal of its payment, where the 
funds have not been drawn out prior 
thereto, the holder may sue for the re- 
covery of the amount (Fonner v. Smith, 
31 Neb. 107); and, further, that the 
bank could not, as against the rights of 
the holder of the checks, apply the de- 
posit or money on open account subject 
to check to the payment of a debt of the 
depositor to the bank which had not ma- 
tured or was not due. 

We believe these propositions advanced 
for the plaintiff are sound, and wil] 
adopt them. They are thoroughly sup- 
ported by precedent, and, we think, the 
logic and reason applicable to the events 
and circumstances of the matter in hand. 
Counsel for plaintiff have cited the fol- 
lowing cases, which fully sustain their 
position: Bank v. Robinson, 97 Ky. 552; 
Fourth National Bank v. City National 
Bank, 68 Ill. 398; Fuller v. Steiglitz, 27 
Ohio St. 355; Jones v, Bank, ro Wkly. 
Notes Cas. 102; Bank v.Jones, 2 Penny. 
377; Oatman v. Bank, 77 Wis. 501; Bank 
v. Ritzinger, 20 Ill. App. 27; Skunk v. 
Bank, 16 Wkly. Law Bul, 353; Spauld- 
ing v. Backus, 122 Mass. 553. 


It was of the evidence that on the 
morning of the 7th of June, 1893, the 
cashier of the defendant bank had a tel- 
ephonic conversation with the president 
of the Bank of Courtland, in which the 
propriety of the action of the former in 
applying the amount of the open account 
of the latter as a payment on its debtto 
the former, which was not yet due, was 
discussed, and soon after this conversa- 
tion was closed, the president of the 
Bank of Courtland sent a telegram to 
the said cashier, in which he attempted 
for the bank, to authorize such action as 
we have indicated. The telegram was 
of date the 7th of June, and stated: 
‘“‘Apply our balance on our indebted- 
ness. State Bank Courtland.” But all 
this was futile, for the Courtland Bank 
had on the evening of the 6th of June 
passed from the control of its officers 
into the hands of the officers of the State, 
and it was no longer a going concern. 

It appeared in evidence that of the 
amount of the open account of the Court- 
land Bank with the defendant at or about 
the times of the transactioninvolved here- 
in there was the sum of $590.05, the 
amount of a draft received from the bank 
at Courtland,and with which it was cred- 
ited, and of which payment was refused 
on presentation to the bank in Chicago 
on which it was drawn. It was subse- 
quently paid, but this fact cuts no figure 
in the present controversy. It is now 
argued for defendant that it had the 
right, when the payment of this draft 
was refused, to charge its amount back 
against the account of the Courtland 
Bank, and, this being true, there was 
not money to pay the checks of plaintiff 
in the hands of defendart, and its refusal 
of payment was warranted, and must be 
upheld. As we view this matter as de- 
veloped in the evidence, the defendant 
has furnished by its action a solution of 
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this question. On the morning of the 
7th of June it had no hesitancy, when it 
desired to apply the amount of the bal- 
ance of the account of the Bank of 
Courtland to the payment of its debt to 
the defendant, in considering the whole 
of such amount as belonging unquali- 
fiedly to the Bank of Courtland, and will 
not be heard to assert now, if such money 


cannot be applied as it was then placed, 
it was but conditionally the property of 
the Bank of Courtland, and we will now 
take another and different position im 
regard to it. 

It follows from what has been said 
that the judgment of the trial court was 
wrong, and it must be reversed. Re- 
versed and remanded. 


STOLEN NEGOTIABLE PAPER. 


Tuert or Necoriaste Bonps—DeEposit OF BonDS WITH BANK, BY THIEF, AS COL= 
LATERAL TO SECURE LoAN—BANK’s TITLE AND RIGHT TO BONDs AS 
Bona Fipe Ho.per, 


Whiteside v. First National Bank of Chattanooga, et al, Court of Chancery Appeals of Tennessee, May 28, 
1898; affirmed by Supreme Court, Oct. 12, 1808. 


1. One who, in good faith and for value, before maturity, takes from a thief negotiable paper, 
indorsed by the payee in blank, obtains a good title thereto, as against the party from whom the 
paper has been stolen, 

2. Thisrule applied in favor of a bank, which loaned money upon pledge of negotiable col- 
lateral, which had been stolen by the borrower; the bank, under the facts, being declared a bona 
fide holder. 

3. The cases and their history, reviewed upon the question, who is a bona fide holder of 
negotiable paper? and the Tennessee rule of law upon the subject stated. 

4. Where the proof fails to show the rate of interest charged by the bank upon such loan, 
the court will not presume that usury was charged, so as to deprive the bank of the status of inno- 
cent holder. 

5. Nor are the facts that several years before, the borrower had failed in business, judg- 
ments were obtained against him, and some of his paper had been protested by the same bank; 
nor the further fact that at the time of the loan the borrower was and had been for several years 
indebted to the bank for $600, of which indebtedness no notice was taken when the Joan on the 
bonds was made, sufficient to arouse the suspicion of the bank under the facts of the case, the bor- 
rower, atthe time, being a real estate dealer, reputed to be honest, occupying an office with the 


son of the owner of the bonds, and having their entire confidence. 


Appeals from chancery court, Hamil- 
ton county; T. M. McConnell, Chan~ 
cellor. 

Two suits in replevin by Mrs. H. L, 
Whiteside against the First National 
Bank of Chattanooga and T. G. Monta- 
gue, respectively. There were decrees 
for defendants and ccmplainant appeals. 
Affirmed. 

Witson, J. Held: These two cases 
were heard together in the court below 
and in this court. Tney are both of the 
same nature, involve the same facts, and 
are controlled by the same rules of law. 
They are replevin suits, and the bills 
seek to recover possession of some bonds, 
the property of Mrs, Whiteside, which 
were stolen from her, and by the thief 


hypothecated with the defendants as 
collaterals to secure loans of money 
made at the time of their hypothecation, 
It is conceded that the bonds in question, 
three in number (two of $1,000 each, 
and the other for $5,000), were the prop- 
erty of Mrs. H. L. Whiteside, that they 
were stolen by one H. C. Young, and 
that he borrowed money on them from 
the defendants, depositing them as col- 
laterals to secure loans of money made 
to him, The bonds were ordinary mort- 
gage coupon bonds, and were indorsed 
in blank by the original payees. The 
averments of the bill, after stating the 
ownership of the bonds by Mrs, White- 
side, and their theft, may be thus sum. 
marized: 
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(1) That the defendants were not in- 
mocemt purchasers of the bonds; (2) 
that H. C. Young’s possession of the 
‘bonds was criminal; (3) that their nego- 
itiation by him to defendants was also 
criminal; (4) that defendants obtained 
no right or title to the bonds by virtue of 
their deposit as collaterals with them to 
secure the loans made to Young at the 
time of the loans; (5) that the defend- 
ants came into possession of the bonds 
affected with notice of the defective title 
of Young, or that the circumstances 
surrounding their negotiation by Young 
were such as to put them upon inquiry, 
which, if properly pursued, would have 
disclosed to them the fact that Young 
had no title. 

The essential defense of the defend- 
ants is that they are innocent purchas- 
ers of the bonds, for value, before their 
maturity, advanced at the time, and, be- 
ing so, they are protected in their pos- 
session, 

Proof was adduced by the parties, 
and the chancellor heard the caseson the 
22d and 26th days of October, 1897. 
He held that the complainant was not 
entitled to maintain her bills as replevin 
bills, and dismissed them with costs, but 
without prejudice to her right to recover 
any surplus arising from the bonds after 
satisfying the loans made by the defend. 
ants, to secure which they were depos- 
ited as collaterals. From this decree 
complainant appealed. 

If it be ascertained from the evidence 
in the record that the defendants are in- 
nocent purchasers of these bonds, for 
value given at the time they got them, 
the settled principles of law, we think, 
control the determination of the cases. 
These bonds were the property of Mrs. 
Whiteside. Thisis not disputed. They 
were stolen by Young. This is notdis- 
puted. He borrowed money from the 


defendants, and deposited the bonds as 
collaterals to secure the loans made to 
him. This is not disputed. The de- 
fendants took the bonds as collateral se- 
curity upon the assumption that they 
were his property, and that he had the 
right to hypothecate them to secure the 
loans. This is not and cannot be seri- 
ously disputed under the evidence in the 
record. In other words, the defendants 
had no actual notice that he had stolen 
the bonds, or that any one else had any 
title or claim to them. 

Assuming for the present that the de- 
fendants were innocent purchasers of 
the bonds, for value, before their matu- 
rity, in the meaning of the law, the first 
question arising under the assignment 
of errors is, does the fact that they got 
them from a party who stole them de- 
feat their right to hold them against the 
claim of the true owner? We think not. 
The holder of a genuine bill or note, or 
negotiable paper, regular on the face of 
it, although he has stolen it or holds it 
wrongfully, or in parting with it is guilty 
of fraud, can negotiate it and communi- 
cate a good title to a party who takes it 
in due course of business, before ma— 
turity, as a bona fide holder without 
notice. The authorities in support of 
this rule of law are simply overwhelming, 
and, indeed, we know of none to the 
contrary. 

It follows that if the defendants took 
the bonds as innocent purchasers before 
their maturity, for value, in due course 
of trade, the fact that the party from 
whom they received them had stolen 
them does not defeat their title. 

It is also an established rule of law 
that negotiable paper taken before its 
maturity as collateral security for a loan 
made at the time, without notice of any 
defect in the title of the transferee, is 
held by the taker as an innocent holder, 
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and his possession will be protected. 

It follows that taking the bonds as 
collateral security does not defeat the 
claim of defendants, although the bonds 
were deposited by a thief, if the defend- 
ants received them in good faith, and 
without notice of any defect in the title 
of the party hypothecating them. 

The sole remaining question in the 
case is one largely of fact, and it is: 
Did the defendants know of Young’s 
want of title, or were the circumstances 
attending the negotiation of the paper by 
him such as to arouse the suspicion of a 
prudent man, and put him on inquiry, 
which inquiry, if properly pursued, would 
have disclosed the truth in relation to his 
fraudulent or felonious possession cf it? 
We have examined the evidence bearing 
upon the point with the closest scrutiny, 
and after such examination we feel con— 
strained to come to the conclusion that 
the defendants took these bonds in good 
faith, and without suspicion of any de- 
fect in the title of Young, or his right to 
hypothecate them as collaterals to secure 
the loans he secured, 
clusion of fact reached from all the 
evidence, and as it is decisive of the 
case, we might dismiss further consider- 
ation of it, without going into a review 
of the numerous cases relating to the 
question as to who isa ‘‘bona fide holder” 
of negotiable paper. 

Chief Justice Abbot, afterwards Lord 
Tenterden, as early as 1824 held that, 
although a holder of a bill had given 
full value for it, if he took it under cir- 
cumstances calculated to excite the sus- 
picion of a careful and prudent man, he 
was not entitled to the protection ac- 
corded to a bona fide holder. Gill v. 
Cubitt, 3 Barn. & C. 466. In that case 
a bill of exchange was stolen during the 
night, and was taken early next morn- 
ng to a broker and discounted. It 


This is the con- 


seems from the report of the case that 
the broker knew the features of the 
man, but did not know his name. The 
broker, being satisfied with the acceptor 
of the bill, discounted it, according to 
his usual practice, without any inquiry 
of the person who brought it. This 
broker brought suit against the acceptor, 
and his lordship instructed the jury that 
they should consider whether the plain- 
tiff took the bill under such circumstan- 
ces which ought to have excited the 
suspicions of a prudent and careful 
man. “If,” said the learned judge to 
the jury, ‘“‘they thought that he had 
taken the bill under such circumstances, 
then, notwithstanding he had given the 
full value for it, they ought to find a 
verdict for the defendant.” 

In giving this instruction he recognized 
the fact that it was a wide departure 
from the previous rule announced by 
Lord Kenyon in the case of Lawson v. 
Weston, 4 Esp. s6. In this case a bill 
had been lost, and was advertised by the 
owner afterwards. It was discounted by 
a banker, who brought suit uponit. The 
defendants insisted that the banker 
should have used diligence to inquire as 
to the circumstances, as well respecting 
the bill as of the person who offered it 
for discount. Lord Kenyon repudiated 
this doctrine, saying, in substance, that 
to adopt the doctrine in full contended 
for by the defendants ‘‘would paralyze 
the circulation of all paper in the coun- 
try, and with it all its makers, The 
circumstances,” observed his lordship, 
‘‘of the bill having been lost, might have 
been material, if they could bring know- 
ledge of that fact home to the plaintiff. 
The plaintiff might or might not have 
seen the advertisement, and it would be 
going great length to say that a banker 
was bound to make inquiry concerning 
every bill brought to him to discount.” 
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The rule announced, however, in Gill 
v. Cubitt, supra, by Lord Tenterden, 
continued in force as long as he remained 
on the bench, although it created great 
dissatisfaction in mercantile and com- 
mercial circles. It was materially modi- 
fied in the case of Crook v. Jadis, 5 
Barn. & Adol. 909. In this latter case 
the action was brought by the indorser 
of a bill against the drawer, and it was 
held that it was no defense that the 
plaintiff took the bill under circumstan- 
ces which ought to have excited the sus- 
picions of a prudent man that it had not 
been fairly obtained; and it was held 
that the defendant, in order to defeat the 
action of the plaintiff, must show that he 
was guilty of gross negligence. This 
case was affirmed in the case of Back- 
house v. Harrison, 5 Barn. & Adol. 1098. 

Later the case of Gill v. Cubitt was 
utterly repudiated in the case of Good- 
man v. Harvey, 4 Adol & E, 870. Lord 


Denman, speaking for the whole court 
of king’s bench, used the following lan- 


guage: ‘‘I believe that we are all of 
opinion that gross negligence only would 
not be a sufficient answer, where the 
party has given a consideration for the 
bill. Gross negligence may be evidence 
of mala fides, but it is not the same 
thing. We have shaken off the last 
remnant of the contrary doctrine. Where 
the bill has passed to the plaintiff with- 
out any proof of bad faith in him, there 
is no objection to his title.” 

We may observe that a majority of 
the States of the United States and the 
federal courts follow substantially the 
same rule announced in Goodman v. 
Harvey, supra, and hold that a party 
taking a note before due, for a valuable 
consideration, without knowledge of any 
defect of title, and in good faith, holds 
it by a title valid against all the world. 
In other words, suspicion of defectiv 


title, or the knowledge of circumstances 
which would excite such suspicion in the 
mind of a prudent man, or gross negli- 
gence on the part of the taker at the 
time of the transfer, will not defeat his 
title. That result can be produced only 
by bad faith on his part. Swift v. Tyson, 
16 Pet. 1; Murray v. Lardner, 2 Wall. 
to; Magee v. Badger (N.Y.) 90 Am. Dec. 
691; Phelan v. Moss (Pa.) 5 Am. Rep. 
402; Lake v. Reed (Iowa) 4 Am. Rep. 
209; Miller v. Finley (Mich.) 12 Am. 
Rep. 306; Farrell v. Lovett (Me.) 28 
Am. Rep. 59; Kelley v. Whitney (Wis.) 
30 Am. Rep. 697. Other authorities will 
be found collated in the notes to 4 Am. 
& Eng. Enc. Law (2d Ed.) pp. 300-302. 

The rule in this State, as established 
by the authorities, is that, where the 
holder takes a paper under circumstan- 
ces sufficient to put him on inguiry, he 
is affected with notice of what the 
inquiry would have disclosed. Merritt 
v, Duncan, 7 Heisk. 156. Our court 
recognized the different rule prevailing 
in the courts of the United States and 
in England, and declined to follow the 
rule in this case. In this case Chief 
Justice Nicholson referred to and adopted 
the rule announced by Judge Green in 
Van Wyck v. Norvell, 2 Humph, 195. 
Judge Green in that case said: ‘'It is 
settled, asa general rule, that a holder 
coming fairly by a note or bill has noth. 
ing to do with the transaction between 
the original parties, and if negotiable 
paper is transferred for a valuable con- 
sideration, without notice of any fraud, 
the right of the holder shall prevail, as 
against the true owner. This principle 
is an exception to the general rule of 
law, which is that the true owner is en- 
titled to his property wherever he may 
find it; but, with a view to favor the 
credit and circulation of commercial 
paper, it has been deemed consistent 
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with sound policy to adopt, in relation 
to such paper, this rule.” 

It is argued in this case that, it being 
conceded that these bonds were stolen 
from Mrs. Whiteside, it is incumbent 
on the defendants to show that they 
were bona fide purchasers without no- 
tice. Such is the holding of a number 
of courts, and especially the courts of 
New York. In Bank v. Diefendorf, 123 
N. Y. 191, 206, the chief justice, in de- 
livering the opinion of the court, said: 
‘‘The burden of making out good faith 
is always upon the party asserting his 
title as a bona fide hoider, in a case 
where the proof shows that the paper 
has been fraudulently, ieloniously, or 
illegally obtained from its maker or 
owner, Such a party makes out his 


title by presumption, until it is im- 
peached by evidence showing the paper 
had a fraudulent inception; and when 
this is done the plaintiff can no longer 


rest upon the presumption, but must 
show affirmatively his good faith.” See, 
also, Vosburgh v. Diefendorf, 119 N. Y. 
357, 264; Grant v. Walsh, 145 N. Y. 502, 
and cases cited. 

We do not controvert for the purposes 
of this case the correctness of this rule. 
Assuming it to be asound and correct 
statement of the law, the question arises, 
did the defendants show affirmatively 
their good faith in the taking of these 
bonds? It is argued that they are not 
innocent holders, because it does not 
appear that in accepting them as collat- 
eral security an illegal rate of interest 
was not charged in the loans which they 
were taken to secure. The proof in the 
record is silent as to the rate of interest 
charged Young for the loans, to secure 
which these bonds were taken as collat- 
eral. Mr. Montague is asked what rate 
of interest was charged, and he says in 
substance, in reply, that he did not re- 


member. No other questions were asked. 
The insistence of complainant is that in 
this state of the evidence, and in view 
of the nature of the case, we should pre- 
sume that a usurious rate of interest 
was charged. Wedo not think so. 

It is, moreover, insisted that Mr. 
Montague and the bank knew, or ought 
to have known, that Young was not the 
legal owner of these bonds, because he 
was insolvent. This argument is rested 
upon the fact that several years ago 
Young failed in business, and many 
judgments were obtained against him, 
and some of his paper was protested in 
the bank of which Mr. Montague was 
the president, and by a notary public 
who was a clerk in said bank. It is also 
urged, as a significant fact going to 
show that the defendants were affected 
with notice that Young was indebted to 
the bank in the sum of some $600, and 
had been for several years, and no notice 
was taken of this indebtedness when the 
loans were made and the bonds taken as 
collateral security therefor. 

We do not think these circumstances 
were sufficient, under the facts in the 
case, to arouse the suspicion of the de- 
fendants. Mr. Young, it appears from 
the record, was a man who was reputed 
to be an honest man at the time he hy- 
pothecated these bonds. He was a real 
estate dealer, and engaged in business 
as a broker at the time. He occupied an 
office with the sons of this complainant, 
and seems to have had their entire con- 
fidence. He had a short while before 
filled the lucrative office of back-tax col- 
lector of Hamilton county, and the com- 
plainant was on his bond for the faithful 
performance of his duties as such offi- 
cer. After an examination of all the 
evidence in the record we are unable to 
see, in view of the nature of the trans— 
action, and the status of Young in the 
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community, anything to arouse a just 
suspicion inthe minds of the defendants 
at the time they took these bonds. This 
finding of fact is conclusive of this as- 
pect of the case. We are of opinion that 
there is no error in the decree of the 
chancellor, and that his decree should 
be affirmed with costs. 

Before closing the opinion, however, 
it is proper that we should notice one 
other point, and that is the complaint 
that the chancellorshould have referred 
the cause to the master, to ascertain the 
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actual amount loaned by the defendantS 
to Young, so as to limit their rights to 
the proceeds of the bonds to that sum, 
with legal interest. It is only necessary 
to say that the bills are not framed with 
reference to this object. They are purely 
replevin bills. There is nothing in the 


decree of the chancellor to preclude the 
complainant from asserting the matter 
suggested in this complaint by an appro- 
priate proceeding for that purpose. The 
decree of the chancellor will be affirmed 
with costs. The other judges concur. 


NATIONAL BANK TAXATION. 
ASSESSMENT OF NON-RFSIDENT SHAREHOLDERS Must Be MApEIN Distrricr WHERE 
Bank LocaTED—PROCEEDINGS IN NEw JeRsEY TO CoRRECT 


ERRONEOUS 


ASSESSMENT. 


Crossley v. Township Com. of East Orange, Supreme Court of New Jersey, Nov. o, 18098. 


1. For the shares of capital stock of a national bank owned by a non-resident, the bank 
must be assessed for taxes in the taxing district where the bank is located, in accordance with the 


Federal and State statutes. 


2. The assessment in this case was erroneously made in East Orange, and proceedings must 
therefore be taken, under the act of March 23, 1881, to make a proper assessment in the city of 


Newark, where the bank is located. 


Certiorari by the State on the prose~ 
cution of Rena P. Crossley against the 
townshipcommittee of East Orange, and 
others, to set aside an assessment for 
taxes. Assessment set aside, 

Van SycxkeL, J. This writ is prose- 
cuted to set aside an assessment for 
taxes made in East Orange in 1897 on 
bank stock owned by the prosecutrix in 
the Essex County National Bank, which 
is located in the city of Newark. She 
was non-resident in this State during the 
year 1897, and it is upon that fact that 
her case is rested. The federal statute 
provides that shares of non residents 
shall be taxed where the bank is located, 
and not elswhere. Rev. Stat. U. S.§ 
5219. The New Jersey statute provides 
that when the owner of shares is a non- 
resident the bank shall be assessed to the 
amount of such shares so owned or held 


(Syllabus by the court.) 


by non-residents in the manner now 
provided by statute in case of other cor- 
porations. 3 Gen. Stat., p. 3302, par. 
lol, 

We find the fact to be that the prose- 
cutrix was a non resident, and therefore 
she was not subject to assessment in East 
Orange. The assessment should have 
been made to the bank in the city of 
Newark. The assessment in East Or- 
ange is therefore set aside, but this court 
has power to directa proper assessment 
to be made in the city of Newark. 3 
Gen. Stat. p. 3404, par. 547,§$ 1 This 
point has been expressly ruled in two 
cases in this court, Angle v. Lautz, 53 
N. J. Law, 578; State v. Jersey City 
(N.J. Sup.), 40 Atl. 28:. Let proceed- 
ings be taken undertheact of March 23, 
1881, to make a proper assessment ia the 
city of Newark, 





LEGAL DECISIONS. 


FORGED INDORSEMENT. 
FORGERY OF PAYEE'S INDORSEMENT ON DRAFT—SUBSEQUENT INDORSEMENT BY AGENT 
OF EXPRESS COMPANY TO PURCHASING BANK—LIABILITY OF EXPRESS 
COMPANY TO BANK—PROTEST UNNECESSARY. 


Wells, Fargo & Co, v. Simpson National Bank, Court of Civil Appeals of Texas, Nov. o, 1898. 


A draft drawn by an Illinois bank on a New York bank was mailed to the payee, but never 


reached him. 


Bearing his forged indorsement, it was transferred tothe agent of the defendant 
express company at Eagle Pass, Texas, who had it cashed by the plaintiff bank. 


Three years 


later. on discovery of the forgery, the bank was compelled to refund the amount of the draft to 
the drawee, and thereupon it brought suit therefor against defendant. 


Held: Plaintiff is entitled to recover. 


[a] The fact that no protest of the paper was had, does not release defendant as indorser, 


No protest was required. 


[b] The express company having received the money on the draft from its agent, the au- 
thority of such agent to transfer and indorse the draft cannot be made an issue. 
[c] The question of reasonable diligence in discovery of the forgery does not enter between 


plaintiff and defendant. 


Plaintiff, as indorsee, was not under any duty to defendant as indorser, 


to inquire coacerning the indorsements preceding that of defendant's, as defendant was a guaran- 


tor of their validity. 


Action by the Simpson National Bank 
against Wells, Fargo & Co. Judgment 
for plaintiff. Defendant appeals. Mod- 
ified. 


James, C. J. It appears that a draft 
drawn by M P. Ayers & Co., bankers, 
at Jacksonville, Ill., on the American 
Exchange Bank of New York city, to 
the order of Henry Kopp, was mailed 
at Jacksonville to Henry Kopp, in Sep- 
tember 1893, by Robert Vannier, ad- 
dressed to some point, probably in Mex- 
ico. Kopp never received it. 

The draft was cashed (purchased) by 
the predecessor in business of the Simp- 
son National Bank (S. P. Simpson & 
Co.) from W. J. Chapman, who was 
Wells, Fargo & Co.’s agent at Eagle 
Pass, on October 6, 1893. The draft 
was then indorsed: ‘‘Pay to order of 
H. C. Brewster, Henry Kopp.” “H. 
C. Brewster.” ‘‘W. J. Chapman, Agt. 
Wells, Fargo & Co.” 

S. P. Simpson & Co. indorsed it to its 
correspondent in New York for collec- 
tion, and the latter presented it to the 
drawee, and it was paid, on October n, 
1893. 


In September, 1896, Kopp returned to 
Jacksonville, and found that the draft 
had been sent him, and he and Vannier 
went to the bank, saw the draft, and 
discovered the forgery. On February 
26, 1897, Simpson's correspondent re- 
funded the money to the drawee, and 
by authority charged Simoson & Co.,’s 
account with the same. This action 
was brought on August 17, 1897, by the 
Simpson National Bank against Wells, 
Fargo & Co, to recover the amount of 
the draft, and it recovered a judgment 
for same, with interest from September 
26, 1896. 

The first assignment of error com- 
plains of the sustaining of plaintiff's ex- 
ception to that part of the answer pre- 
senting as a defense that no protest of 
the paper was had, and no suit brought 
in time to hold defendant as an indorser, 
Where protest is not required, the pro- 
vision as to suit, which is a substitute 
for protest, does not apply. Bank v. 
De Morse (Tex. Civ. App.) 26 S. W. 
417, and cases cited. Protest is con- 
templated in the event the paper is dis- 
honored, In this case the draft was 
paid on presentation, and some years 
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passed before the vice was discovered, 
and we think the principles upon which 
protest rests do not apply here. There 
‘is some question whether or not if the 
draft had not been paid when presented 
on account of the forged indorsement, 
it should have been protested with ref- 
erence to defendants, and the necessity 
of protest in such case has been denied 
in this state. 2 Tex. Civ. App. § 337. 
This disposes of the first, fifth and sixth 
assignments. 

The second and third assignments 
are without merit. * * * 

According to the evidence and ac- 
cording to the statements in the fourth 
assignment, defendant received the 
money paid by Simpson & Co. to Chap- 
man, defendant’s agent at Eagle Pass, 
and, this being so, the authority of such 
agent totransfer the draft and indorse 
the same cannot be made an issue, and 
such fourth assignment is not well 
taken. 

The testimony is also undisputed in 
this: That the forgery was not discov- 
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ered by Kopp until September, 1896, 
and did not become known to the other 
interested parties until after this. The 
question of reasonable diligence in dis- 
covering the same does not enter into 
the case, so far as plaintiff and defend- 
ant are concerned, Simpson & Co. and 
its successor in business were not under 
any duty to defendant to make any in- 
quiry concerning the status of the in- 
dorsements preceding that of defend- 
ant’s, as defendant was a guarantor of 
their validity. The evidence isclear as 
to the date at which plaintiff acquired 
knowledge of the forgery, and two years 
had not elapsed the reafter, when the ac- 
tion was commenced. There is there- 
fore no merit in the seventh, ninth and 
tenth assignments. 

Appellee confesses error in the judg- 
ment in computing interest from Sep- 
tember 26, 1896, instead ot from Feb’y 
26, 1897, when plaintiff paid the money 
to its correspondent in New York, In 
this respect the judgment will be re- 
formed, and in all others affirmed. 


CERTIFICATE OF DEPOSIT. 


Dunn v. National Bank of Canton (Keller, Intervener) Supreme Court of South Dakota, Nov. 18, 1898, 


In an action ona certificate of depos- 
it by one claiming as indorsee, defend- 
ant bank, and the payee, who inter- 
vened, both claimed that the latter was 
the owner thereof, and that it had been 
obtained from him through fraud. It 
appeared from the evidence that the 
certificate was taken from the interven- 
er in a gambling house, by certain per- 
sons under pretense that he had lost it 
in a game, and transferred by the pro- 
prietor of such house to plaintiff who 
was a pawnbroker, doing business in 
the same block, and who paid but a 
‘small sum thereon at the time and after- 


wards went on the appearance bond of 
such gambler, when arrested, on com- 
plaint of intervener, for fraud, It also 
appeared that plaintiff was well ac- 
quainted with such gambler, and knew 
in what business he was engaged, and 
that, though intervener was present 
when such certificate was transferred to 
him, he made no inquiry of him in re- 
gard thereto, 

Held. that under such circumstances, 
the question whether plaintiff had 
shown his good faith, and that he had 
paid value for such certificate, was a 
question of fact for the jury. 
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SAVINGS BANK DEPOSITORS EXEMPT FROM TAXATION. 
People v. Dederick, N. Y. Supreme Court, App. Div. 34 Dept. Novembor 16, 1898. 


The question for decision is: Whether 
one who has deposited money in a sav- 
ings bank within this state is liable to 
be assessed and taxed for the amount de- 
posited? It is conceded such amount is 
taxable as property of the depositor, un- 
less expressly exempted by the provis- 
ions of subd. 14 of section 4 of the tax 
law (Ch. 908, Laws 1896) which provides 
that ‘‘the following property shall be 
exemptfrom taxation * * * thede- 
posits in any bank for savings which are 
due depositors,” etc. 

Held: The intent is clear to exempt 
entirely from taxation the property de- 
scribed as ‘‘deposits in any bank for 
Savings which are due depositors.” 
There is no difficulty in determining 
that whatever was meant by the phrase 
“deposits * * due depositors” must 
be exempted from taxation, wherever 
found; and the ascertainment of the cor- 
rect meaning of that phrase will solve 
the question. 

The relation between a savings bank 
and its depositors is that of debtor and 
creditors. This relation is an important 
factor in construing the section in ques- 
tion. When a deposit is made, the bank 
owns the money; there accrues to the 
depositor an indebtedness against the 
bank. Subd. 4 of sec. 27 of the tax law 
declares that such a debt is personal 
property; hence upon such a deposit, 
there arises two species of property,each 
liable to taxation—one, the money which 
is left with and becomes the property of 
the bank; the other, the debt which has 


accrued to, and become the property of 
the depositor. 

Which of these two properties is in- 
tended by the use of the words ‘‘deposits 
* ¥* * which are due depositors?” etc, 

The legislature did not, by the phrase 
in question, intend to refer to the assets 
of the bank. Such assets, or so much 
of them as should equal the deposits due 
depositors, the assessors were, by an- 
other section, prohibited from putting 
upon the assessment roll. The words 
“deposits * * ™ due depositors” de- 
scribe the property of the depositor fully 
as accurately as they do the property of 
the bank; and as it cannot, in reason, 
refer to the latter, we must accept the 
conclusion that the former was intended. 
There is in the language of the statute 
aclear intent to exempt depositors in 
savings banks from taxation on their 
deposits. 

Landon & Putnam, JJ. dissent. Lan- 
don, J, says: ‘‘When a deposit is made, 
the money deposited is the property of 
the bank, The bank owes the depositor 
the amount of the deposit and the stat- 
ute exempting the ‘deposits due depos- 
itors’ is satisfied by allowing the bank to 
deduct the amount from the property it 
acquired by the deposit itself. The de- 
positor, being the creditor of the bank, 
has property in the credit. As statutes 
of exemption from general taxation must 
be strictly construed in favor of the state 
and against the individual, the depositor 
is, by strict construction, excluded from 
the exemption.” 


The prompt forwarding of orders for the INDEX-DIGEST of Volumes 1-15 
of the Banxinc Law Journa_ is requested. Price, Three Dollars. 
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FEMALE NOTARIES IN TENNESSEE, 


A deed acknowledged before a woman acting undera commission from the governor as a notary public is valid- 


Third Nat. Bank of Chattanooga v. Smith etal. Court of Chancery Appeals of Tennessee, Sept. 3, 1898. 
Affirmed by Supreme Court, October 8, 1898. 


Appeal from Chancery court, Hamil- 
ton county; T. M. McConnell, Chan- 
cellor. 

Bill by the Third National Bank of 
Chattanooga against C. E. Smith and 
others. Decree for defendants, and 
plaintiff appeals. Affirmed. 


Witson, J. The original bill in this 
cause was filed February 24. 1894, for 
for the purpose of setting aside an as- 
signment for fraud, and for other pur- 
poses, which it is not necessary to recite 
in view of the status of the case before 
us. The only question before us is as to 
the validity of an instrument acknowl- 
edged before a female notary public, 
and the insistence is that she was not 
competent to take the acknowledgment, 
and that, therefore, the instrument con- 
veying the real estate in question was 
not properly the subject of registration, 
under our laws, and hence, that the 
property conveyed therein, was open to 
attachment by creditors. All other 
questions in the case, except the sole 
question as to the right of a female no- 
tary public to take an acknowledgment 
of deeds and other instruments convey- 
ing real estate, have been eliminated 
from the case by the agreement of the 
parties. 

We had this question before us last 
Winter at Nashville, in the thoroughly 
considered case of Stokes v. Aeklen, 46 
S. W. 316; and, after a full review of 
all the authorities, we held that a deed 
or conveyance of real estate acknowl- 
edged before a female notary public was 
not void for that reason, and that a good 


title was acquired under such convey- 
ance. Our opinion in that case was 
affirmed by the supreme court. _ 

We have been impressed with the 
force of the argument made by able 
counsel in this case, in which we are re- 
quested to make a modification of the 
doctrine announced in the opinion in the 
case referred to. We think, however, 
that our opinion in that case was well 
grounded in the authorities; and, hav- 
ing been affirmed by the supreme court 
so recently, we think it is conclusive of 
this case, 

In this state there is no constitutional 
inhibition against a female holding the 
All that is 
needed to enable one to be a de jure 
female notary public is an enabling act 
of the legislature. 
when acting under a commission from 
the governor of the state as a notary 
public, based upon her election to the 
office, or an appointment thereto, in ac- 
cordance with the law, a de facto officer 
and her acts as such are binding upon 
third parties. 

The argument is pressed upon us that 
people dealing with a female notary 
public are bound to take knowledge of 
the fact thatshe is not a legal incum- 
bent of the office, and therefore, acting 
with the knowledge of her de facto 
character as such officer, can claim no 
rights by virtue of an acceptance of her 
service in such capacity. We think this 
argument fails to give proper weight 
and force to the great commission of 
the state of Tennessee, issued under its 
seal. 


office of a notary public. 


She is, manifestly, 
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It is next insisted in this case that 
there is no proof that the female in this 
case was in fact a notary public, acting 
as such under a legal election thereto, 
and acommission of the governor of the 
state based thereon. An examination 
of the pleadings in this case shows that 
the female was elected as a notary pub- 
lic, and commissioned as such. 
the pleadings practically admit this. 
This admission, practically appearing in 
the pleadings, obviates the necessity for 
any proof showing that she had acted 
as a notary for such a length of time as 
to justify an acquiescence on the part of 
the public in the belief that she had been 


In fact, 


duly elected and commissioned as a no- 
tary, and, therefore, that her acts were 
binding as those of a de facto officer,on 
account of the public notoriety of her 
official conduct, and the length of time 
she had exercised her public function. 
While we fully appreciate the force and 
plausibility of the argument advanced 
by the learned counsel of appellant, we 
feel constrained to hold, in view of our 
own decision on the precise question 
affirmed by the supreme court, that there 
is no error in the decree of the chancel- 
lor, and it will be affirmed. The appel- 
lants will pay the costs of the appeal, 
The other judges concur, 


PREMIUMS ON U. S. BONDS NON-TAXABLE. 


Rhode Island Hospital Trust Co. v. Armington, Supreme Court of Rhode Island, Oct. 27, 1898. 


Petition for relief from an alleged il- 
Jegal assessment of atax, and to recover 
taxes paid the City of Providence under 
protest, assessed against the plaintiff 
upon the cash market value placed upon 
bonds of the United States (4 per cent. 
consols of 1907) issued under act of 
Congress July 14, 1870, and amendment, 
January 20, 1871, over and above the 
par value thereof. 

The U. S. statute under which the 
bonds were issued contains this pro- 
vision: ‘‘All of which said several classes 
of bonds and theinterest thereon shall be 
exempt from the payment of all taxes or 
duties of the United States, as well as 
from taxation in any form by or under 
state, municipal or local authority.” 
Gen. Laws R. I. also expressly exempts 
from taxation ‘tthe bonds and other se- 
curities issued and exempted from tax- 
ation by the government of the United 
States.” 

Held: The bonds being exempt from 
taxation, what is there left to tax? ‘*The 
value thereof over and above the amount 


for which they were issued” say the de- 
fendants. But of what consequence is 
the value of the bonds, in determining 
whether they are taxable? The exemp- 
tion is not based upon the value of the 
bonds, but upon the bonds themselves. 
And, this being so, it is quite immate- 
rial that they are worth more than their 
face value—that is, that they are above 
par—at any giventime. The premium 
for which the bonds might sell in the 
market is only an incident of the bonds 
and cannot exist apart therefrom. It 
goes to make up the value thereof and it 
is well understood that the expectation 
of it is a strongly-inducing motive for 
the original purchase of such bonds, 

Quoting Earl, J, in People v. Commis- 
sioners of Taxes, 90 N. Y. 63, ‘‘a con- 
ception of the premium upon a bond as 
a distinct entity for the purpose of tax- 
ation is too transcendental and meta- 
physical forcommon comprehension and 
judicial congizance.” 


Judgment for plaintiff. 
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FOREIGN PROTEST NOT EVIDENCE OF NOTICE. 


First National Bank of Brandon v. Briggs Estate. Supreme Court of Vermont. 


The national bank sought to charge 
the estate of its deceased cashier with, 
and the estate contested its liability 
upon, five promissory notes, executed 
and payable on time without the State 
of Vermont, indorsed by the intestate, 
and discounted by the plaintiff bank. 
The notes were all presented for pay- 
ment at the places where made payable, 
and there duly protested for nonpay- 
ment. The records of the protest at- 
tached to the several notes state that the 
notary making the protest duly and 
seasonably forwarded by mail, to the 
intestate, notice of the dishonor of the 
note. The referee found that if this 
statement of the notary in the certificate 
of protest is competent evidence from 
which to find that the intestate was 
duly notified of the dishonor of the 
notes, the intestate was duly notified 
and his estate is liable for their 
payment. He submits whether the 
statement in the certificate is competent 
evidence from which to find that the in- 
testate was duly notified of the dishonor 
. of the notes. 

Held: By Vermont Statutes sec. 2310 
a negotiable note, inland bill of ex- 
change, draft or check, may be officially 
protested for nonpayment by a notary 
public, and notice thereof to the parties 
to the instrument may be given by such 
notary, as in case of a foreign bill of ex. 
change; and the certificate of such no- 
tary, under his hand and official seal, is 
made evidence of such protest, non- 
payment and notice, as in case of a for- 
eign bill of exchange, 

This is applicable only to protests 


within this state. It does not authorize 
the giving of notice by a notary in pro- 
tests made without the state, nor make 
his certificate evidence that he gave no- 
tice. The operative force of such pro- 
tests made in other states depends upon 
the laws of such states. At the common 
law, the certificate of the notary, by a 
custom arising from necessity, was com- 
petent evidence to show demand, non- 
payment and protest of a foreign bill of 
exchange, but not of notice of dishonor. 
Whether notice of dishonor was duly 
received by the party to be charged 
could generally be shown otherwise, and 
there was no necessity of making the 
notarial certificate evidence of such fact. 
Hence the notarial certificates attached 
to these notes, by the common law, are 
not competent evidence to show notice 
of their dishonor to the intestate. No 
other evidence of notice of dishonor was 
introduced before the referee. The no- 
tarial certificates were not competent 
evidence to prove such notice to the in- 
testate, either by the common law or by 
V. S. $2310. 

What might have been the effect of 
such certificates to prove notice of dis- 
honor to the intestate if it had been 
shown that the law of the states where 
the protests were made authorized the 
notary to give such notice, and made his 
certificate evidence of giving such notice 
is not raised or considered. 

There was no competent evidence be- 
fore the referee from which to find that 
the intestate was duly notified of dis- 
honor of these notes. Hence, his estate 
is not liable for their payment. 
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CATTLE BUYER’S DRAFT ON COMMISSION HOUSE. 


Green etal. v. First National Benk of Marble Falls, Court of Civil Appeals of Texas, Nov. 30, 1898. 


1. Where an agent had been acting 
for his principal in a locality for several 
months, buying cattle, and drafts drawn 
by him in payment thereof were honored 
and paid by his principal, and he had 
the apparent authority of a general 
agent, his act in purchasing cattle 
to be consigned to the principal, and 
giving a draft on him to one who had 
no knowledge of his limited authority, 
will bind the principal. 

2. In an action against a commission 


merchant on a contract for the outright 
purchase of cattle made with defend- 
ant’s agent, an issue as to the custom of 
commission merchants with reference to 
advance on shipments is immaterial. 
The action being on the contract, the 
liability of the commission merchants 
under this contract cannot be limited or 
controlled by the character of custom 
that prevailed among the commission 
merchants in making advances upon 
shipments, 


BANK STOCK OF NON-RESIDENTS TAXABLE IN WASHINGTON, 


Scandinavian-American Bank v. Pierce County, etal. Supreme Court of Washington, Nov. 11, 1898. 


The Scandinavian-American Bank, a 
Washington corporation, brought an ac- 
tion against Pierce Co. and others for 
an injunction to restrain the treasurer 
from seizing and selling its property in 


satisfaction of taxes levied upon shares 
of its stock for the years 1895 and 1896. 
At the time the statement of the cashier 
of the bank was delivered to the county 
assessor as required by law, 825 of its 
total of 1,000 shares were owned by per- 
sons who were nonresidents of the state, 
This was upon the assessment in 1895, 
and when the statement for the year 
1896 was made, 875 of said shares were 
owned by non-residents. An assess- 
ment was made upon all of the 1,000 
shares owned by non-residents as well 
as residents. All of the shares of non- 
residents were assessed and taxed for 
the years 1895 and 1896 in the states 
where the owners thereof resided, and 
such shares, taxes have been paid. The 
bank tendered the county treasurer the 
full amount due for taxes levied upon 
the stock owned by residents of the 
state. 


The question for decision is: Can the 
shares of non resident stockholders in a 
bank organized under the laws of Wash- 
ington, and doing business in Washing- 
ton, be taxed in Washington for general 
state, county and municipal purposes? 

The bank conceded that the weight of 
authority is to the effect that the legisla- 
ture has power to change the situs of 
stocks of non-residents, and bring them 
within their own jurisdiction for taxa- 
tion, but the bank insisted that the leg- 
islature of Washington had not attempt- 
ed to do this, 

The court holds: Sec. 1 of Ch. 124, 
the revenue law of 1893, provides that 
all personal property in the state ‘‘shall 
be subject to assessment and taxation” 
for state, county, municipal, etc. pur- 
poses, upon equalized values fixed on 
April 1, each year. Sec. 21 provides 
that ‘‘all the shares of stocks in banks” 
shall be assessed to the owners where 
such banks are located, and not else- 
where; and in the assessment of taxes 
‘imposed and levied in such place” 
whether the owner is a resident or not, 
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all shares shall be assessed at their fair 
value. 

The language “‘all the shares of stock 
in banks” cannot be construed to mean 
all such shares as have their situs within 
the state, or all such shares as belong to 
residents of the state. The shares of 
non residents fall within the definition 
of personal property given by section 3 
of the act (which includes stocks in its 
enumeration of personal property) so 


that the legislative announcement is that 
the property in question shall be sub- 
ject to assessment and taxation, and sec- 
tion 21 simply points out the mode or 
manner of securing the taxes provided 
for in section 1, and especially provides 
that this property shall be assessed in 
the city or town where such banks are 
located, whether such owner is a resi- 
dent of such city or town or not; which 
assessment is with a view to their taxa- 
tion there. 


NEGOTIABLE PAPER IN NORTH DAKOTA, 


Hollinshead v. Stuart, Supreme Court of North Dakota, Nov. 9, 1898. 


The negotiability of the promissory 
suit was attacked on two 
grounds. First, because it provided for 
a different rate of interest after matur- 
ity ; second, because it contained a clause 
that in case of default for ten days in 
the payment of interest, the whole of 
the principal may, at the option of the 


note in 


holder, become due. 

Held: 1. The fact that the date of 
payment may be accelerated by the de- 
fault of the debtor does not 
negotiability of the paper. 

2. The fact that the rate of interest 
was, after maturity, to be higher, did 
not. render the same non-negotiable. 


affect the 


CHECK “IN FULL.” 


Myers v. Green, Appellate Court of Indiana, Nov. 15, 1898. 


Defendant delivered to plaintiff, in 
payment of an account for goods sold, 
his check for $84.60 ‘‘in full for invoice 
January 22, 1896,” which check was ac- 
cepted by plaintiff although the account 
was for a larger amount. Plaintiff 
thereafter sued defendant for balance of 
account, who contended that the de- 
livery and receipt of the check constitu- 
ted full satisfaction. 

Held: The delivery toand acceptance 
by plaintiff of the check in question did 


not satisfy plaintiff's claim, It did not 
amount to an accord and satisfaction. 
The amount due was an ascertained 
sum—a liquidated amount—and it has 
recently been held by this court (Hodges 
v, Truax) that where a debtor sent to 
his creditors a check for a part of a 
liquidated sum due thecreditor, reciting 
in the check that it was in full of all de- 
mands, the acceptance of the check by 
the creditor did not discharge the entire 
debt. 


PURCHASE-MONEY ATTACHMENT IN GEORGIA. 


Gould v. Bank of Statesboro, Supreme Court of Georgia, 1898. 


Under section 4539 of the Civil Code, 
any creditor holding and owning a prom- 
issory note given for the purchase of 
personal property may, though not the 
original payee of the note, and though 


he acquired title thereto by delivery 
only, sue out and maintain a purchase- 
money attachment against the maker, if 
the latter is in possession of the property 
for purchase of which the note was given. 
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FORGED CERTIFIED CHECK. 


RAISED CHECK, CERTIFIED BY NEW YORK BANK AND PAID THROUGH CLEARING HOUSE 
RIGHT OF RECOVERY FROM BANK RECEIVING PAYMENT— 
CERTIFYING BANK'S NEGLIGENCE. 


Continental National Bank of New York, respondent, v. Tradesmen’s National Bank of New York, appellant, 
New York Supreme Court, Appellate Division, first Department, December, 1898. 


A Philade!phia bank drew its draft on plaintiff bank in New York, dated June 7, for $76 to 
order ofone T. T raised the draft to $7,600, and changed the date to June 12, and on June 13 pre- 
sented the draft to plaintiff bank for certification. Every night the Philadelphia bank sent plain- 
tiff letters of advice of all drafts drawn during the day, and plaintiff's bookkeeper had on file a 
letter of advice of the $76 draft. When the draft was presented for certification plaintiff's paying 
teller took it to the bookkeeper and asked him if it was all right. The bookkeeper said it was, and 
the paying teller thereupon certified the draft. After certification the draft was deposited by T 
with defendant bank in which he kept an account, and was presented through the Clearing House 
the following morning, June 14, and paid, after which, between two and three p. m. of the same 
day, defendant bank paid over to T the larger part thereof, having had no notice of anything 
wrong. About 4 p. m. of the same day the bookkeeper of plaintiff bank investigated further con- 
cerning the draft which had come through that day’s clearings, and discovery of the forgery re- 
sulted. 

In anaction by plaintiff against defendant bank to recover the amount of the draft less the 
sum tor which it was originally drawn, the court directed a verdict for the plaintiff On appeal, 
reversed, and 

Held: Defendant bank was entitled to go to the jury on the question whether or not, with 
knowledge of the facts which had been communicated to the officers of plaintiff, it was culpable 
negligence on its part to receive the draft through the Clearing House on the morning of June 14, 
without examination or verification, and retain it until after 2 o'clock; and if the jury should find 
in the affirmative and that defendant bank paid the draft, relying upon its acceptance and payment 
by plaintiff, defendant bank would be exonerated from liability for anything more than the amount 


remaining in its hands tothe credit of the fraudulent depositor, when notice of the forgery was 


given to it. 


Appeal from judgment entered upon a 
verdict directed by the court, Mr.Charles 
E. Rushmore, for appellant; Mr. George 
W. Wickersham, for respondent. 
INGRAHAM, J.: 

On June 7th, 1894, the Philadelphia 
National Bank, a depositor in the plain- 
tiff bank, drew a draft upon the plain. 
tiff with the serial number 2269, dated 
on that day, and payable to Henry F. 
Thompson for $76. This draft appears 
subsequently to have been altered by 
changing the date from June 7 to June 
12, and the amount from $76 to $7,660, 
and so altered it was presented on the 
13th day of June, 1894, at the plaintiff's 
bank and certified by its paying teller. 
On June 14 (the following day), the draft 
was presented by the defendant to the 
plaintiff at the New York Clearing 
Ilouse and paid by the plaintiff to the 
defendant. The plaintiff subsequently 


brought this action to recover the 
amount so paid, less that for which the 
draft was originally drawn, 

The question as to the right of the 
plaintiff to recover back this money may 
be viewed in two aspects: First, with 
reference to its liability on the certifica- 
tion of the draft on June 13; and, sec— 
ond, respecting the right to recover the 
amount paid to thedefendant, such pay- 
ment having been made on June 14 and 
in the regular course of business. Inthe 
view we have taken of this second as- 
pect of the question, it is unnecessary 
to discuss the obligation of the plaintiff 
to the defendant, the holder of the draft, 
in consequence of the certification on 
June 13. 

In an action for money had and re- 
ceived, “the plaintiff's case depended 
upon the question to which party, plain- 
tiff or defendant, does the money, ex 
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aequo et bono belong? If to the plaintiff, 
it was because the facts created an in- 
debtedness to him from defendant, In 
this respect the action has been frequent- 
ly stated to be an ‘equitable one,’ that 
is, one depending on the general princi- 
ples of equity for the maintenance of 
the plaintiff’s claim to the money. It is 
the most favorable way in which a de- 
fendant can be sued; he can be liable 
no further than the money he has re- 
ceived, and against that he may go into 
every equitable defence upon the gen- 
eral issue; he may claim every equitable 
allowance, etc., in short, he may defend 
himself by everything which shows that 
the plaintiff ex aeguo et bono is not enti- 
tled to the whole of his demand or any 
part of it.” (Chapman v. Forbes, 123 N. 
Y., 536). The right of a bank to re~ 
cover the amount it has paid undera 
bona fide mistake of fact to a person 
presenting to it a raised draft, is clearly 
established. The form of the action in 
which such a recovery can be had is that 
for money had and received (White v. 
Continental National Bank, 64 N. Y., 
319). In such a case the defendant may, 
upon the general issue, show any fact to 
defeat the action which would make it 
inequitable to allow the plaintiff to re- 
cover, and if it appears that it would be 
inequitable to throw the loss upon the 
person to whom such check or draft had 
been paid, a recovery will not be al- 
lowed. As was said by Mr. Justice 
Story, in United States Bank v. Bank 
ot Georgia (to Wheat., 343): 


“In respect to persons equally inno- 
cent, where one is bound to know and 
act upon his knowledge, and the other 
has no means of knowledge, there seems 
to be no reason for burdening the latter 
with any loss in exoneration of the for- 


mer. Thereis nothing unconscientious 
in retaining the sum received from the 
bank in payment of such notes, which 


its own acts have deliberately assumed 
to be genuine.” 


This rule is stated by Lord Abinger in 
Kelly v. Solari (9 Meeson & Welsby, 57), 
as follows: 


‘*The safest rule, however, is, that if 
the party makes the payment with full 
knowledge of the facts, although under 
ignorance of the law, there being no 
fraud on the.other side, he cannot re- 
cover it back again. There may also be 
cases in which, although he might by 
investigation learn the state of facts 
more accurately, he declines to do so, 
and chooses to pay the money notwith- 
standing. In that case there can be no 
doubt that he is equally bound.” 


And this rule has been followed with- 
out exception in England and this coun- 
try. A drawee, when a bill or check is 
presented to him, is bound to use such 
knowledge as he has of any alteration or 
defect in the bill or check; and if he, 
having knowledge that the bill or check 
is forged, pays it, he will not be allowed 
to say that he has paid it under a bona fide 
mistake of fact. Thus, it is settled that 
where a check is paid on presentation 
to the bank upon which it is drawn, and 
the name of the drawer of the check is 
forged, the payment was not made un- 
der a mistake of fact which would jus- 
tify a recovery of the money paid. The 
ground of this ruleisthat the drawee is 
chargeable with knowledge of the sig- 
nature of the drawer. 

In Daniels, on Negotiable Instruments, 
(§ 1362), it is said: 

**In all the cases which hold the drawee 
absolutely estopped by acceptance or 
payment from denying the genuineness 
of the drawer’s name, the loss is thrown 
upon him, on the ground of negligence 
on his part in accepting or paying until 
he has ascertained the bill to be genu- 
ine,” 

And Judge Ruggles, in Bank of Com- 
merce v. Union Bank (3 Com. 234), says: 
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‘‘This rule is founded on the supposed 
negligence of the drawee in failing, by 
an examination of the signature when 
the bill is presented, to detect the for- 
gery and refuse payment. The drawee 
is supposed to knowthe handwriting of 
the drawer, who is usually his customer 
or correspondent. As between him,there- 
fore, and an innocent holder, the payer 


from this imputed negligence must bear 
the loss.” 


Thus, where the law imputes to the 
drawee of a check or draft knowledge 
of the signature of the drawer the pay- 
ment of the check or draft by the drawee 
prevents him from recovering back the 
money, as the drawee was negligent in 
not employing the knowledge imputed 
to him; and as between the drawee and 
a bona-fide holder of the check or bill 
for value, such bona fide holder will be 
entitled to retain the proceeds in his 
own hands. But where the forgery is 
not in counterfeiting the name of the 
drawer, but in altering the body of the 
bill, the drawee is not presumed to know 
the handwriting of the body of the bill, 
and is not chargeable with knowledge 
of the alteration in the bill itself solong 
as the signature of the drawer is genu- 
ine; and where he has paid such an 
amount without notice that the bill has 
been raised or altered, he is entitled to 
recover; for, as Judge Ruggles says in 
Bank of Commerce v. Union Bank 
(supra): 

‘To require the drawee to know the 
handwriting of the residue of the bill is 
unreasonable. It would, in most cases, 
be requiring an impossibility. Such a 
rule would be not only arbitrary and 
rigorous, but unjust. The drawee would 
undoubtedly be answerable for negli- 


gence in paying an altered bill, if the 
alteration were manifest on its face,” 


And Judge Rapallo, in National Bank 
of Commerce v. The National Mechan- 
ics’ Banking Association (55 N. Y. 216) 


applying the same principles, says: 

‘‘The bank, was not bound to know 
the handwriting or genuineness of the 
filling up of the check. It was legally 
concluded only as to the signature oi the 
drawer and its own certification * * * 
If the defendant had shown that it had 
suffered loss in consequence of the mis- 
take committed by the plaintiff as for 
instance if, in consequence of the recog- 
nition by the plaintiff of the check in 
question, the defendant had paid out 
money to its fraudulent depositor, then, 
clearly, to the extent of the loss thus 
sustained, the plaintiff should be re- 
sponsible.” 

The ground of this distinction between 
a case where the signature of the drawer 
of the bill is forged and one where the 
signature of the drawer is genuine but 
the body of the bill has been changed, is 
apparent, The law imputes to the 
drawee a knowledge of the drawer’s sig- 
nature, and where he pays the bill to 
which the name of the drawer has been 
forged, he is guilty of negligence in not 
applying the knowledge imputed tohim 
and he will not be permitted to recover 
the proceeds of the bill froma bona fide 
holder. On the same reasoning, when 
the body of the bill has been forged or 
altered, and the drawee has knowledge 
thereof when it is presented for pay- 
ment, and with such knowledge pays it, 
he has not paid it undera bona fide mis- 
take of fact which would allow him to 
recover the money thus paid from the 
person to whom it has been paid and 
who has relied on such payment to his 
injury. If the drawee has such knowl- 
edge, he is bound to apply it; and if he 
fails to do so and pays the bill, he is as 
guilty of negligence as in the case where 
the knowledge is imputed to him. In 
either case he cannot recover, because 
he has been negligent in applying either 
the knowledge which he actually has or 
that whch the law ascribes to him; and 
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such negligence prevents a recovery of 
the money paid. 

The rule is.recognized in the cases be- 
fore cited, but it is very clearly stated 
in Clews v. National Banking Associa- 
tion, which was three times before the 
Court of Appeals (89 N. Y. 422; 105 N. 
Y. 401; 14 N. Y. 70). Upon the first 
appeal, when there had been a judg- 
ment for the plaintiff, Judge Earl, in 
discussing the liability of the certifying 
bank, said: 

“When * * * a bank has thus cer- 
tificd a raised check by mistake and sub- 
sequently pays the money thereon with- 
out any culpable negligence on its part, 
it can recover the amount thus paid as 
money paid by mistake.” 

In that case, a check had been certi- 
fied by the defendant; and after such 
certification it had been altered so as to 
call for a larger amount than that for 
which it had been drawn and certified. 
It was offered to the plaintiff (purport- 
ing to be drawn for $2,540), in payment 
for $2,500 in Government bonds, Be- 
fore accepting it, the plaintiffs sent it by 
their messenger to the drawee, and it 
was presented to the paying teller with 
the statement that Henry Clews wanted 
to know if the certification was good. 
The latter looked at it and answered 
“ves.” Relying upon that statement, 
the plaintiffs accepted the check in pay- 
ment for the bonds, and delivered them, 
The bank, seventeen days before the in- 
quiry was made of its teller, had received 
notice from the drawer of the check 
that it had been lost, and payment of 
the original which the defendant had 
certified was stopped. Upon the sec- 
ond appeal (105 N. Y. gol), the court 
held that it was a question for the jury 
to say whether it was culpable negli- 
gence to answer the question without 
recourse to the _ certification book 
and the book of stop payments, which 


’ 


refegred to the draft in question 
by its number and would have dis- 
closed the fraud; and upon a subse- 
quent trial that question was submitted 
to the jury and answered in the affirma- 
tive, and the judgment in favor of the 
plaintiff for the amount of the draft as 
raised was affirmed by the Court of Ap- 
peals (114 N. Y. 70). See also Gloucester 
Bank v. Salem Bank (17 Mass. 41) where 
the court says: 


‘*In all such cases, the just and sound 
principle of decision has been, that if 
the loss can be traced to the fault or 
negligence of either party, it shall be 
fixed upon him,” 


We have thus the general rule that to 
entitle the drawee of a check to recover 
the amount it has paid upon a raised 
check, the payment must have been made 
without culpable negligence, and that 
where the drawee has received notice 
that a check has been lost and payment 
of it stopped, or facts from which it 
would appear that it had been raised, 
and pays the check without examination 
and under such circumstances as show 
culpable negligence, the drawee does* 
not make payment under a mistake of 
fact which would allow a_ recovery 
against a bona fide holder who has 
parted with or used the amount, rely- 
ing on the payment of the check by the 
drawee. 

The facts relied on by the defendant 
to show culpable negligence of the 
plaintiff in paying this draft are not in 
dispute. The Philadelphia National 
Bank, the drawer of the draft in ques- 
tion, had what is known as an active ac- 
count with the plaintiff bank, and had 
occasion to draw drafts upon it aimost 
daily. At the close of each day’s busi- 
ness, the Philadelphia Bank invariably 
notified the plaintiff of ali drafts it had 
drawn upon the plaintiff bank on that 
day, The officers of both the plaintiff 
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and the Philadelphia Bank, testified 
that there was never any deviation from 
this rule. These notifications were in 
the form of letters of advice, as follows: 

“The following described drafts have 
this day been drawn by the Philadel- 
phia National Bank upon the Continen- 
tal Bank, N. Y.” Then followed a list, 
with the serial number of each draft,the 
name of the payee and the amount 
thereof, These letters of advice were 
received by the plaintiff bank on the 
morning following the day on which 
they were written, were delivered to the 
plaintiff's bookkeeper in charge of the 
account of the Philadelphia bank, and 
were kept by him on a clip, upon his 
desk. the 
letter of advice was certified or paid,the 
bookkeeper checked the letter ot advice 


As each draft specified in 


Thus the officers 
of the bank had information when each 
draft was presented, which would enable 
them to ascertain its genuineness and 
see if an alteration had been made in it. 
Each draft could be identified by its 
number and the name of the payee, and 
the plaintiff had notice of the amount 
for which each draft was drawn. 

On June 7, 1894, the Philadelphia 
bank drew upon the plaintiff a draft, 
number payable to Henry F. 
Thompson, for $76.00, and sent it to 
Thompson at Baltimore, by mail, and on 
the same day sent the plaintiff a letter of 
advice stating that it had drawn a draft 
upon the plaintiff, number 2260, in favor 
of Henry F. Thompson, for $76. This 
letter was received by the plaintiff on 
the morning of June 8, 1894, and was at 
that time delivered to the bookkeeper 
having charge cf the account of the 
Philadelphia bank, and placed by him 
upon the clip at desk. That 
letter remained continuously before 


opposite such dratt. 


2269, 


his 


the bookkeeper from the morning of 


June 8th until it was taken by him from 
the clip on the afternoon of June 14th. 
It contained a notification of all the 
drafts which had been drawn on June 7, 
that in question being the first drawn 
on that day. There were in all eight of 
such drafts, the numbers running from 
2269 to 2276, inclusive. On eachof the 
following days on which drafts were 
drawn, the Philadelphia bank sent to the 
plaintiff a letter of advice of the drafts 
drawn on the day the letter was sent. 
On June t2th, advice was given to the 
plaintiff of the drawing of ten drafts,the 
serial numbers running from 2287 to 
2297, inclusive; and by a separate letter 
notice was given of a draft, number 
2302, drawn on the same day; and on 
June 13th the Philadelphia bank advised 
the plaintiff of its drawing one draft on 
that day, with the serial number 2302, 
These letters were, as usual, received 
upon the day subsequent to their date. 

The plaintiff had, therefore, on the 
morning of June 13th, notice that draft 
number 2269 had been drawn in favor of 
Henry F. Thompson for $76 and that on 
June t2th drafts had been drawn, num- 
bered 2287 to 2297 inclusive, and one 
numbered 2302. On the morning of 
June 13th, 1894, a draft drawn by the 
Philadelphia bank numbered 2269, which 
purported to be dated June tzth, 1894, 
payable to the order of Henry F. 
Thompson, for $7 ,660, was presented to 
the paying teller forcertification. This 
draft bore the same number and was 
payable to the order of the same person 
as the one which the plaintiff had been 
notified had been drawn on June 7th for 
$76. The date, however, was changed 
to June rath, and the amount changed 
to $7,660, instead of $76. When this 
draft was presented to the paying teller 
of the plaintiff bank for certification, he 
took it to the bookkeeper who had 
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charge of the Philadelphia bank’s ac- 
count and who had before him upon the 
clip on his desk the letters of advice 
from the Philadelphia bank; and hold- 
ing this draft in front of the bookkeeper 
so that he could see all parts of it, in- 
cluding the serial number, he said to the 
bookkeeper, “Is this check all right?” 
The bookkeeper said it was. Whether 
or not he examined the letters of advice 
from the Philadelphia bank at that time 
or answered without such examination, 
does not appear, but he did not make 
any check on the letter of advice. The 
paying teller then went back to hisdesk 
and certified the draft, entering its 
amount in his certification book, but 
omitted to enter in his book, as was 
his custom, the serial number of the 
draft, and delivered it to the person 
presenting it for certification. After 
this draft had been thus certified the 
certification book was delivered to the 


bookkeeper and from that he charged 
up as against the depositor the amount 
of the drafts so certified in the deposit- 


or’s account. The evidence is that in- 
structions issued by the plaintiff to the 
paying teller were, always to inquire of 
the bookkeeper before certifying a 
check; that it was the duty of the book- 
keeper to ascertain whether or not the 
account was good for the check present- 
ed; and that where letters of advice 
were received, it was the duty of the 
bookkeeper to consult such letters be- 
fore informing the paying teller in re- 
gard to the check. The bookkeeper 
testified that when he entered this draft 
on the afternoon of June 13, he noticed 
that the paying teller had neglected to 
enter the serial number in the certifica- 
tion book; that at that time he also 
knew and had in mind the fact that 
the plaintiff had not received any letter 
of advice from the Philadelphia bank 


that a draft for the amount called for 
by this certified draft had been drawn. 
Thus, his attention was expressly called 
to the fact that a check for $7,660 which 
had been submitted to him for inspec- 
tion and had been certified by the teller, 
when no advice had been received from 
the Philadelphia bank of the drawing of 
such a draft, he having before him the 
letters of advice from the Philadelphia 
bank of the drafts which it had drawn 
upon the plaintiff on June 12, the date 
of the draft in question, together 
with notice of all drafts drawn prior 
to that time, with the serial number 
of all drafts drawn, and notice that 
a draft with this same number had been 
drawn to this payee for $76 He noticed 
that the teller in certifying this draft, of 
which the plaintiff had no advice, had 
omitted to put in his certification book 
the number of the draft, which was, as 
testified to, an unusual occurrence. 
These facts thus brought to the attention 
of the bookkeeper on the afternoon of 
June 13, he then communicated to the 
general bookkeeper of the bank. Thus, 
the officers of the bank had notice of 
these facts which had been specifically 
called to their attention on the afternoon 
of June 13. It also appears that the 
drafts drawn and certified under these 
circumstances are almost invariably paid 
through the New York Clearing House, 
and that in the usual course of business 
that draft would be presented at the 
Clearing House for payment on the fol— 
lowing morning. 

These facts relating to this particular 
draft thus certified, being brought to 
the attention of the plaintiff's officers,no 
further inquiry was made by the plain- 
tiff bank concerning it; although it ap- 
pears that on the next day, in the after- 
noon, when the cashier’s attention was 
called to the discrepancy between the 
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draft and the letter of advice, the Phila- 
delphia bank was communicated with by 
telephone, and within a very few mo- 
ments information was given. to the 
plaintiff that no such draft had been 
drawn. If, on the afternoon of June 13, 
the officers of the bank had communi- 
cated by telephone with the plaintiff 
bank, as they did on the afternoon of 
June 14th, we must assume that no dif- 
fiiculty would have been experienced in 
obtaining at once the information which 
they obtained on the afternoon of June 
14, vViz., that no draft for this amount 
had been drawn. No such precaution 
however, wastaken. The officers of the 


bank simply did nothing. 

On June 13, after the draft had been 
certified, it was deposited with the de- 
fendant bank by Thompson, the payee, 
who had an account in that bank, and 
then placed to his 
He made no effort to draw any 


the amount 
credit. 


was 


part of the money on June 13, and on the 
morning of June 14 the defendant bank 
presented this draft, so certified by the 
plaintiff, to the plaintiff for payment 
through the Clearing House; and the 
draft was duly paid by the plaintiff. 

The method of payment through the 
Clearing House is described by the plain- 
tiff's cashier. He stated that under the 
rules of the Clearing House, the day 
after a check or draft is deposited with 
a member of the Clearing House, that 
draft or check, together with all others 
drawn upon the same bank, are sent to 
the Clearing House, and they are there 
exchanged for checks or drafts drawn by 
other banks upon the bank sending these 
drafts. That exchange process is done 
at lo o’clock in the morning at the Clear- 
ing House. ‘“‘If the total amount of 
checks drawn by other banks against our 
bank exceed the total amount which our 
bank has drawn against the other banks 
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then we send the overplus to the Clear- 
ing House, and they makethe payments 
—distributed as it may be due to the 
other banks. It is a rule of the Clear- 
ing House that the debit bank must pay 
in before half- past one, and credit bank 
cannot receive its credit until half past 
one, probably 2 o'clock, 

On June 14 the plaintiff bank sent to 
the defendant bank checks and drafts 
drawn upon it amounting to $505.72, 
and the defendant bank sent to the 
plaintiff bank checks and drafts upon it 
aggregating $8,053.88, which included 
this certified draft in question for $7,660; 
and on that day the credit balance of 
the defendant bank at the Clearing 
House amounted to upwards of $18,000, 
which included the amount of this draft 
in question. Thus, on the morning of 
June 14 at 10 o'clock, this draft (which 
under the rules of the Clearing House 
would be then presented, if deposited on 
the preceding day with a bank which 
cleared through the Clearing House) 
was presented at the Clearing House to 
the representative of the plaintiff bank 
by the representative of the defendant 
bank; was accepted by the plaintiff's 
representative there without objection, 
and returned to the plaintiff, arriving 
there, as testified to, from about twenty 
minutes after to half-past ten o’clock. 

It is the custom of the plaintiff bank 
when certified checks are returned from 
the Clearing House to have them deliv- 
ered to the check clerk,and he has charge 
of them during that day. The check 
clerk compares these certified checks 
with the entries in thecertification book, 
which is kept by the paying teller; and 
if, upon such comparison, they are found 
correct, they are then cancelled by the 
bank and placed in a receptacle or draw- 
er provided for certified checks. When 
this draft in question was received by 





50 THE BANKING LAW JOURNAL. 


the check clerk of the plaintiff bank on 
the morning of June 14 from the Clear- 
ing House, it was by him cancelled as 
paid and placed in that receptacle, and 
the credit balance due to the defendant 
bank from the Clearing House was paid 
by the Clearing House. 

There can be no doubt, I think, that 
when this draft was examined and found 
correct by the check clerk, and by him 
cancelled, it was then paid. The evi- 
dence is that this generally took place 
some time between eleven and one 
o’clock. The plaintiff, through its offi- 
cers, had received this draft from the 
defendant bank, and had made the ex- 
amination which they required as to cer- 
tified checks to ascertain its correctness 
by a comparison with the certification 
book. That being found correct, they 
had cancelled the draft and placed it in 
the receptacle in which such drafts were 
kept. Nothing more remained to be 
done with it except to return it to the 
drawer when the account of the Phila- 
delphia bank with the plaintiff was writ- 
ten up. With knowledge of the facts 
before stated the plaintiff had paid the 
draft without comparing it with the let- 
ters of advice, or making any examina- 
tion as to its genuineness, when any com- 
parison with the letters of advice on the 
morning it was received would have at 
once disclosed the forgery. 

The defendant requested the court to 
submit to the jury the question whether 
the payment of this draft by the plain- 
tiff under the circumstances was culpa- 
ble negligence, so as to preclude the 
plaintiff from recovering more than the 
balance of the depositor’s account with 
the defendant bank at the time that no- 
tice of the forgery was given to the de- 
fendant. The court denied that motion 
and directed a verdict for the plaintiff. 
We think there was at least a question 


for the jury to determine whether the 
bank was culpably negligent in paying 
this check, and if the jury should find 
that it was so negligent under the rule 
before stated the plaintiff could not re- 
cover the proceeds of this draft, which 
had been actually and in good faith paid 
out by the defendant before notice of 
the forgery, relying upon the payment of 
the draft by the plaintiff. This draft, as 
before stated, was deposited with the 
defendant on June 13, after its certifica- 
tion by the plaintiff, Under the rules of 
the Clearing House, of which both these 
banks are members, it was delivered to 
the plaintiff on the morning of June 14, 
and was received and paid by it. Under 
the constitution and rules of the Clear- 
ing House, in evidence, it is provided 
that ‘‘all checks, drafts, notes or other 
items in the exchanges, returned as ‘not 
good’ or missent, shall be returned the 
same day directly to the bank from which 
they were received. By rule 1 it is pro- 
vided that ‘*Return of checks, drafts, 
&c. , for informality, not good, missent, 
guarantee of indorsement, or for any 
other cause, should be made before three 
o'clock of the same day.” 

On the afternoon of June 14, some 
time after two o’clock,the depositor who 
had deposited this draft with the de- 
fendant, appeared with three checks, 
aggregating $7,025, for which he de- 
manded cash. The paying teller of the 
defendant bank examined his account 
and found that he had made a deposit 
on the day before to an amount which 
would make his account good for this 
$7,025. Heexamined the deposit slip 
with which that deposit was made and 
saw that the deposit was of a check cer- 
tified by plaintiff bank. That check 
having been sent to the Clearing House 
in the morning, and no notice having 
been received to the contrary, it was as- 
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sumed to have been paid by the plaintiff 
bank, and the paying teller paid the 
check of the depositor, leaving a balance 
of account to the credit of the depositor 
of $660. The teller swears positively 
that these payments to Thompson were 
made between two and three o'clock, 
after the check had been paid by the 
plaintiff bank, before the forgery had 
been actually discovered by the plaintiff, 
and before any notice had been given to 
the defendant of any irregularity in the 
check. This brings the case within the 
illustration stated by Judge Rapallo in 
National Bank of Commerce v,. The Na- 
tional Mechanics’ Banking Association 
(supra): 

“If the defendant had shown that it 
had suffered loss in consequence of the 
mistake committed by the plaintiff, as 
for instance if, in consequence of the 
recognition by the plaintiff of the check 
in question, the defendant had paid out 
money toits fraudulent depositor, then, 
clearly, to the extent of the loss thus 


sustained, the plaintiff should be re- 
sponsible.” 


Here, if the jury should find that it 
was culpable negligence on the part of 
the plaintiff, with the facts which had 
been called toits attention on the after- 
noon of June 13, to receive thedraft 
through the Clearing House on June1gq, 
without making any examination of the 
draft or comparing it with the letter of 
advice from the drawer, to cancel it as 
paid, and hold it until after two o'clock; 
and that the defendant had paid out the 
money, relying upon the recognition of 
the draft by the plaintiff, its payment on 
the morning of June 14, and its reten- 
tion in the plaintiff's hands without ob- 
jections; then to the extent of the loss 
sustained by the defendant in paying the 
draft to its fraudulent depositor, the 
plaintiff would be responsible. 

On theafternoon of June 14, some time 


after four o'clock, the bookkeeper of the 
plaintiff in charge of the account of the 
Philadelphia bank, having in mind the 
facts which had been called to his atten- 
tion the day before, went to the recep- 
tacle in which certified checks were kept 
and got out this draft. On comparing 
it with the letters of advice from the 
Philadelphia bank, he at once noticed 
that there was a discrepancy in the 
amount of this draft, and taking the 
draft and the letter of advice, he brought 
them to the attention of the cashier of 
the plaintiff bank. The cashier at once 
communicated with the Philadelphia 
bank as before stated, by telephone, and 
received information wnich disclosed the 
forgery. He at once went to defendant 
bank, arriving there about five o'clock 
in the afternoon, when the principal of- 
ficers of the bank had left the banking 
house, and subsequently in the evening 
of the same day he notified the cashier 
of the defendant bank. Efforts were 
made the next morning to arrest the 
person who had obtained the money 
from the defendant bank, but without 
On the morning of June 15 
this depositor attempted to cash another 
check at the defendant bank, and also of- 
fered for deposit another draft drawn on 
another bank in New York. It thus ap- 
peared that he was in New York on the 
morning of June 15, but he subsequently 
disappeared and no trace of him could 
be found. Thus the plaintiff did not 
discover the forgery until about half 
past four o'clock on the afternoon of June 
14, although it is apparent that if any 
examination of this draft had been made 
at any time before two o'clock and the 
defendant notified the money would not 
have been paid to the forger, and no loss 
would have been sustained. 

Under the rules and constitution of 
the Clearing House, as before stated, the 


success. 
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plaintiff was required to return the draft 
before three o’clock on the day on which 
it was presented. The legal situation 
of the plaintiff bank does not, however, 
depend upon these rules of the Clearing 
House. As a matter of fact the draft 
was not returned before three o’clock of 
the day upon which it was paid. Whether 
or not a return before three o’clock 
would, under the rules of the Clearing 
House, have exonerated the plaintiff it is 
not necessary for us to determine, It 
was, we think, at least a question for the 
jury to determine whether or not, with 
the knowledge of the facts which had 
been communicated to the officers of the 
plaintiff, it was culpable negligence on 
their part to receive this draft as they 
did on the morning of June 14, at about 
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half-past ten o'clock, without examina- 
tion or verification, and to retain it until 
after two o’clock; and if the jury should 
find in the affirmative, and that the de- 
fendant made the payment to its deposi- 
tor relying upon the acceptance and pay- 
ment of the draft by the plaintiff, the 
defendant would be exonerated from 
liability for anything more than the 
amount remaining in its hands to the 
credit of the fraudulent depositor, when 
notice of the forgery was given to the 
defendant. 

As the application to submit these 
questions to the jury was denied by the 
court, the judgment should be reversed 
and a new trial ordered, with costs to 
the appellant to abide the event. 

All concur. 


DEPOSIT OF CHECK. 
BANK ACCEPTING CHECK ON DEPOSIT AND CREDITING CUSTOMER WITH THE AMOUNT— 
Is BANK PURCHASER OR AGENT FOR COLLECTION?—RIGHT TO 
CHARGE BACK UNCOLLECTED CHECK, 


Taft v. Quinsigamond National Bank, Supreme Court of Massachusetts, Worcester, Jan. 6, 1899. 


1. When, without more, a bank receives upon deposit a check indorsed without restriction, 
and gives credit for it to a depositor as cash in a drawing account, the transaction is a sale, and 
the check becomes the absolute property of the bank, which is a purchaser and not an agent for 
collection. 

2. The nature of such transaction of deposit and credit may be changed, and the bank 
shown to be agent for collection and not purchaser, by (1) statute, (2) general usage in the locality 
of the bank, (3) general notice printed in pass-book, on deposit slip, or otherwise brought to know- 
ledge of depositor, (4) special agreement with particular depositor as to his own deposits, (5) cred- 
iting negotiable paper as paperand not ascash, or (6) by particular contractin any special instance. 

3. In the present case, where a check was deposited and credited as cash, there was no evi- 
dence of any of the qualifying matters set out in paragraph 2, and the bank was held a purchaser 
of the check under the general rule of law stated in paragraph rt. 

4. The bank, being absolute owner of the check so deposited, and failing to collect it for 
more than a month after its deposit, could not charge it back and deduct its amount from its de- 


positor’s balance, having failed to charge him with liability as indorser thereon, 


This was an action of contract to re. 
cover the amount of a check deposited 
by plaintiff and credited to him, and 
afterwards charged back to plaintiff by 
defendant. 

In the supreme court, before Gaskill, 
J., it appeared that the check, which was 
drawn on a bank in Edgemont, South 
Dakota, was payable to plaintiff and in- 
dorsed in blank by him, was deposited 
on Aug. 2, 1897, in defendant bank, 


being credited to plaintiff's account. At 
the time plaintiff had a conversation with 
defendant’s teller, in which plaintiff said 
the check represented a collection for a 
client, and asked how long it would be 
before he would hear from the check if 
it was not paid by the maker, The tel- 
ler said three or four days. Plaintiff,at 
the time, had the impression that the 
check was drawn ona Philadelphia bank, 
and might have said so to the teller. The 
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plaintiff drew on the balance in the bank, 
and did not hear until Sept. 8, 1897,that 
nothing had been heard from the check. 
Nothing was done about the matter 
until Nov. 19, 1897, when the bank 
charged back the amount to plaintiff. 

The court found for plaintiff. Defend- 
ant excepted. Barker, J. Theaction is 
said by the bill of exceptions to be a suit 
to recover the amount of a check depos. 
ited by the plaintiff in defendant bank 
and credited to him upon deposit and 
afterwards charged back by the bank. 
The declaration has two counts, one for 
refusal to pay theplaintiff's check drawn 
upon the defendant, and the other upon 
an account in which the defendant is 
debited with the amounts of the plain- 
tiff’s deposits, and with the protest fees 
on his dishonored check, and is credited 
with the amount of his checks paid by 
the defendant, the balance being the 
amount for which, with interest, the 
court below found for plaintiff. 

Whether the bank was indebted to the 
plaintiff and bound to honor his check 
depended upon the dealings with refer- 
ence to the check which he deposited on 
Aug. 2, 1897, and the amount of which 
was charged back upon the writing up of 
his passbook on Nov. 19, 1897. 

The defendant contends that the find- 
ing that it became at any time a pur- 
chaser of the dishonored check was un- 
But the purchase of nego- 
tiable paper by a bank is as clearly 
within its legitimate powers as is the 
collection of such paper by the bank as 
an agent, The deposit of money by a 
customer to his credit in a drawing 
account, without more, creates between 
the bank and the customer the relation 
of “debtor and creditor, not of agent 
and principal.” Carr v. Nat. Security 
Bank, 107 Mass. 45. 

So where, without more,a bank re- 


warranted. 


ceives upon deposit a check endorsed 
without restriction, and gives credit for 
ittothe depositor as cash in a drawing 
account, the form of the transaction is 
consistent with and indicates a sale, in 
which, as with money so deposited, the 
check becomes the absolute property of 
the banker, 

The matter may be regulated by stat- 
ute, as in the state of New York, or 
there may be general usages of business 
obtaining in the locality which color the 
transaction. Soa bank by general no- 
tices printed onits pass-books or deposit 
slips, or otherwise brought to the know- 
ledge of its depositor, or by agreement 
with the particular depositor as to his 
own deposits, or by crediting negotiable 
paper as paper and not as cash, or bya 
particular contract in any special in- 
stance, may define its position as that 
of agent or purchaser. Usually the cases 
in which a bank is held to have been 
only an agent for collection have asa 
controlling element evidence of usage, 
or notice, or particular agreement. 

In the present case there was no evi- 
dence of usage or custom, nor was it 
shown that defendant informed its cus- 
tomers by notices upon its pass books 
or deposit slips, or otherwise, that it 
accepted deposits of commercial paper 
only as an agent for collection. Nor 
was it shown either that such was its 
general arrangement with the plaintiff, 
or that he understood that it was the 
arrangement ordinarily made by the de- 
fendant with its depositors, 

The conversation between the plaintiff 
and the teller at the time when the 
deposit was made is consistent with the 
theory that the bank took the check 
as an absolute purchaser, relying for 
reimbursement upon the plaintiff's lia- 
bility as indorser if the check should 
not be paid, or the theory that 
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the bank took the check asa conditional 
purchaser, with the option of retrans- 
ferring its ownership to the plaintiff upon 
ascertaining within a reasonable time 
that the check was not honored upon 
presentment to the drawee, as well as 
with the defendant’s theory that it took 
the check asan agent for collection. 

It is not disputed that no information 
was given by the bank to the plaintiff 
that there was difficulty in collecting the 
check until Sept. 8, 1897. From that 
time until the amount of the check was 
charged back to the plaintiff in the 
writing up of his pass-book on Nov. 19, 
1897, there were frequent interviews and 
communications, none of which are de~ 
cisive in favor of either party, between 
the plaintiff and the defendant's officers 
with reference to the check. It seems 
that upon the receipt of the check the 
defendant sent it to its Boston corre- 
spondent, who, having no correspondent 
near Edgemont, S. D., where the bank 
on which the check was drawn was 
located, mailed the check in a letter 
directed to that bank, and that the 
drawee has never admitted receiving the 
letter. 

Between Sept. 8 and Nov. Ig the plain- 
tiff knew of the defendant's efforts to 
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find the check, and to induce the maker 
to pay the check or to give a duplicate 
ofit. In this interval the plaintiff's checks 
were honored by the defendant ai times 
when his account would not have been 
enough to meet them if the amount of 
the missing check had been charged 
back, and on Oct. 23 his pass- book was 
written up by the bank without charging 
back this amount. In due course of mail 
the defendant's Boston correspondent 
should have received on Aug. 21, at the 
latest, an answer to its letter, enclosing 
the check to the drawee. 

It cannot be said that these circum- 
stances show conclusively that the bank 
took the deposited check as an agent for 
collection, and the finding that it became 
a purchaser must stand. This finding 
makes all questions as to the negligence 
of the defendant or of its correspondent 
immaterial. The defendant having no 
right to charge back the amount of the 
deposited check was a debtor to the 
plaintiff for money which the latter could 
recover upon demand, and the _ re- 
fusal to rule that the plaintiff’s damages 
were merely nominal was right. See 
Winslow v, Everett National Bank, 171 
Mass. 

Exceptions overruled. 


RECENT CHANGES IN NEW YORK FINANCIAL INSTITUTIONS. 
The opening of the new year has wit- 
nessed a number of changes in the exec- 
utive staffs of several of the leading New 


York banks. Ex Comptroller A. B. 
Hepburn, vice-president of the National 
City Bank, has become the vice- presi- 
dent of the Chase National Bank, and 
William H. Porter, former vice presi- 
dent of the Chase, has been elected as 
vice-president of the Chemical National. 
At the First National Bank, James A. 
Garland, because of ill-health, resigned 
as vice-president and Francis L. Hine, 
who has been cashier, was elected to 


At the Western National 
Bank, Valentine P. Snyder, who has 
been vice-president was elected presi- 
dent to succeed John E. Searles. As a 
result of the consolidation of the Astor 
National and Sixth National Banks, G. 
W. Pancoast, cashier of the latter, has 


been elected cashier of the former in 
place of C. F. Bevins. In the National 
City Bank, four additional assistant 
cashiers have been appointed, namely, 
James. A Stillman, Walter H. Tappan 
Arthur Kavanagh and Horace M. Kil 
born. 


succeed him. 


? 
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This department is carried on for the benefit of all subscribers, who are entitled to submit questions of gen- 


eral interest, amd expect promptand careful consideration thereof, without charge. 
those submitting inquiries are prblished, unless special request is made to the contrary. 


Forged Indorsement. 


, December 31, 1898. 
Editor Banking Law Journal: 


Dear Sir:—However long a banker's experi- 
ence ‘‘every day brings something new,” and 
your valued opinion is asked in the following 
case: 

A, the son of B, forged a mortgage against 
his father, B, with the wife’s signature, two 
witnesses, and notary acknowledgment, all 
forged throughout. 

The mortgagee, C, gave his bank check for 
the avails of the loan, payable to B, or order. 
The indorsement of B was also forged, and the 
check paid by the drawee bank which check was 
surrendered to the drawer in due course, and 
presumed by both the drawer and drawee to be 
genuine until some six months thereafter,when 
the mortgage forgery was first discovered, A, 
having forged the check indorsement, same as 
the mortgage. The points are, that the check 
was given without value, as it proved subse- 
quently. The drawer’s acceptance of his bank 
balance with vouchers surrendered, and pre- 
sumably approved for six months, was not in 
fact negligence on his part—not then knowing 
of any forgeries. 

All the transactions were between A and C 
in person, A pretending to act for his father, B, 
and the signatures to both mortgage and check 
indorsement both by the same, A. Did not neg- 
ligence occur on the partof C,in the first in- 
stance, and if so, upon which party—drawer or 
drawee of thecheck—must the loss fall? 

The forger is irresponsible and in prison for 
the crime. Query. 


The transaction set out above is an 
old, and constantly recurring trick. 
Some one in the confidence of a firm or 
corporation whose business it is to loan 
money upon real estate, forges the name 
of some real estate owner to an applica- 
tion for loan, and real estate mortgage, 
the papers are duly passed upon by the 


The names and places of 


attorney for the lender, a check to order 
of the supposed applicant is made out 
and delivered to the swindler, who 
forges the indorsement and collects the 
money of the drawee. 

Who must stand the loss, drawer or 
drawee? 

The drawer is certainly at faultin the 
first instance, but the weight of author- 
ity in this country, notwithstanding, is 
to the effect that, as between the drawer 
and drawee, the drawee bank must stand 
the loss; it has paid a check upon a 
forgery of the payee’s indorsement, and 
cannot charge the amount to the drawer. 

Bedell, set the example for this style 
of forgery by his operations in New 
York city some ten years ago. He was 
a lawyer, having charge of the real estate 
department of a celebrated law firm, 
which made extensive loans of money 
for clients. Bedell represented that 
various parties were applicants for loans 
and made numerous forgeries of ab- 
stracts of title, deeds, mortgages, and 
other documents, which one of the 
members of the firm would pore over 
and display great legal acumen in reach- 
ing the conclusion that the titles were 
good and loans warranted. 

Checks were then made out payable to 
the order of the supposed borrowers, 
some of whom were non-existent and 
some were real persons, all of which 
passed through Bedell’s hands. Bedell 
forged the indorsements of all these 
payees, and the checks were paid by the 
firm's bank, aggregating over $220,000. 

In a controversy between drawer and 
drawee, the New York Court of Appeals 
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saw no negligence upon the drawer’s 
part, and held that the drawee having 
paid upon forged indorsements, must 
stand the loss. But in reality, the real 
losers in this case were the banks in 
which Bedell had deposited the checks 
and which had collected the money from 
the drawee. They had collected on 
forged indorsements and had to refund 
to the drawee. The decision in this case 
was rendered in 1891 and was published 
and commented upon in the BANKING 
Law JouRNAL at that time. 

In the Journal for May, 1896 (p. 338), 
we published a similar case, but involving 
an amount of much less magnitude, de- 
cided by the Hamilton County Court of 
Commor. Pleas,Cincinnati,Ohio; and in 
this case a contrary decision was made, 
that the drawer must stand theloss. The 
attorney for a Cincinnati building and 
loan association, whose duty it was to 
examine and report upon the title of 
property offered as security for loans, 
submitted an application for a loan by 
one Caroline Beckler, supposed to be his 
client, but in reality a fictitious person, 
upon certain described property. The 
attorney made a favorable report upon 
the title, and produced a bogus mort- 
gage by Caroline Beckler. Thereupon 
checks were drawn upon a Cincinnati 
bank to the order of Caroline Beckler, 
and handed the attorney to be delivered 
the payee. He indorsed ‘Caroline 
Beckler” and under that signature placed 
his own name, and received payment 
over the counter. Afterwards he ab- 
sconded. The court held the loan associ- 
ation was negligent and could not re- 
cover the money from the drawee bank. 

In Chism v. First National Bank, de- 
cided by the Supreme Court of Tennes- 
see in 1896, reported in the Journal for 
August, 1896 (p. 511) C, who had been 
deluded by a swindler into making a 


check payabie to H, a non-existent 
payee, and who handed the check to the 
swindler for delivery to the supposed H, 
was held entitled to recover the money 
from the drawee which had paid it on 
the forged indorsement of H’s name. 

In Armstrong v. Pomeroy National 
Bank, 46 Ohio St. 512, a female depos- 
itor drew her check to the order of a 
fictitious payee, in belief of his reality, 
and delivered the check to one G, for 
delivery, who forged the indorsement 
and collected the money from the bank. 
The drawee bank was declared the loser; 
not the drawer. 

In Harlem Co-operative etc. Ass’n v. 
Mercantile Trust Co., 10 Misc. Rep. (N. 
Y.) 680, the secretary of a building and 
loan association forged certain with- 
drawal notices of members, upon which 
he obtained checks for delivery to the 
respective payees, whose names appeared 
in the notices. The secretary forgéd the 
indorsements and deposited the checks to 
his individual credit in another bank, 
which coliected them of the drawee. 
Held, the Building and Loan Associa— 
tion is entitled to recover the amount 
from the drawee, which, in turn, hasa 
right of recovery from the bank which 
obtained their payment. 

There are a few other cases, but we 
think we have cited enough. 

Our reply, therefore, is that, accord. 
ing to the weight of American authority, 
from which the rights of respective 
drawer and drawee in the case at hand 
must be determined, the drawee must 
stand the loss. At the same time we 
have argued strenuously in the past for 
a contrary rule, placing the loss upon 
the drawer of such a ‘‘fool’’ check, be- 
cause he is the originator of all the sub- 
sequent mischief, and the bank of pay- 
ment has enough to do to guard against 
its own mistakes, without also being an- 
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swerable for the mistakes of its deposi- 
tors. Our correspondent will find our 
views set out in detail, with citation of 
cases, in our article ‘‘ Checks to Ficti- 
tious Payees” in the August 1896 num- 
ber of the Banxinc Law Journat (13 
B L. J., 493), and supplementary article 
on the same subject in December, 1896 
number (13 B. L. J., 730). 


———— > 


Demand Certificate of Deposit. 


City BANK, Biuve Earru Ciry, Minn;:, 
January 12, 1899. 
Editor Banking Law Journal: 

Dear Sir—Under our statute a reasonable 
time for the presentation of a demand note in 
order to hold the endorser is fixed at sixty days. 

My attorney is of the opinion that a negotia- 
ble certificate of deposit, payable on the return 
of the certificate properly endorsed, comes un- 
der the same statute, and is further of the opin- 
ion that such a certificate, if not presented for 
payment within sixty days from date, becomes 
as a past due note,and would be subject to equi- 
ties as between the bank and any holder who 
acquired title to it after sixty days. What is 
your opinion in regard tothis? Yours truly, 

W. E. C. Ross, 

Such a certificate, being a demand 
certificate, falls within the 60-day limi- 
tation fixed by Gen. Stat. 1894 § 2231, 
the same as a promissory note payable 
on demand. See decision of Supreme 
Court of Minnesota in Towle v. Starz, 
B. L. J., March 1897, p. 141, in which 
Mitchell v. Easton, 37 Minn. 335 is cited 
to the above effect. 

We are also of opinion that the certi- 
ficate would be subject to equities after 
the 60-day period, 


Demand After Banking Hours. 


, Mass., Jan. 12, 1899. 
Editor Banking Law Journal: 

DEAR S1r:—What is the law in Massachusetts 
governing a note payable at a bank, presented 
by the notary of another bank after banking 
hours to the cashier, who is still at the bank, 


and payment of which is refused? Is such pre- 
sentment sufficient to hold the indorser liable ? 
TELLER. 

The rule is now provided by the Ne- 
gotiable Instruments Law of Massachu- 
setts, as follows: 

‘Section 75. When the instrument is 
payable at a bank presentment for pay- 
ment must be made during banking 
hours, unless the person to make pay- 
ment has no funds there to meet it at any 
time during the day, in which case pre- 
sentment at any hour before the bank is 
closed on that day is sufficient.” 


Under this rule, if the maker had 
funds in the bank during the day to 
meet the note, the indorser is discharged 
by the failure to present it during bank- 
ing hours; otherwise not, if the proper 
steps are taken to preserve his liability. 

Prior to the enactment of the Nego- 
tiable Instruments Law, we discussed at 
some length the law of Massachusetts 
upon ‘‘cthe sufficiency of a demand after 
banking hours to hold indorsers on a 
note payable at a bank.” See the Jour- 
nal for April, 1898, at p. 196. This ar- 
ticle will be found instructive reading, 
in connection with the present rule. 


BRIEF REPLIES. 

REcEIVING TELLER, Omaha, Neb.— 
The rule of law in your State is that 
‘“‘the giving of credit as a deposit for the 
amount of a check, by the bank upon 
which it is drawn, is in contemplation 
of law a payment of the check in money, 
to the same extent as though the cur- 
rency had been paid over the counter on 
the check and immediately re deposited 
by the payee.”” You therefore see how 
necessary it is to know, before receiving 
on deposit by one depositor, the check 
of another on your bank, that the offered 
check is not an overdraft, If it is, you 
have paid it by receiving it on deposit 
and giving credit. 
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STOCKBROKER,—No matter how re- 
spectable your customer is, you are tak 
ing a big risk by accepting his checks 
for margin signed by him as “trustee,” 
without investigation and until you ob- 
tain a satisfactory knowledge that the 
moneys checked against are his own 
private funds, and not the money of 
some estate of which he is trustee. For 
if it should turn out the latter was the 
case and that he was speculating with 
trust funds, the estate could compel you 
to refund, long after you had closed and 
settled the account with your custower. 


CORRESPONDENCE. 


The Guarantee of Kansas Bank Deposits 


Fate of Bank Commissioner Breidenthal’s Measure. 


Topeka, Kansas, January 6, 1899. 
Editor Banking Law Journal; 

Dear Stn—Bank Commissioner Breidenthal’s 
bill to create a guarantee fund for the protection 
of depositors in state and private banks—a 
measure recommended by him in his annual 
report—which passed the Kansas Senate yester- 
day, was to-day defeated in the House aftera 
heated discussion which lasted the greater part 
of the day. The vote stood 58 for and 45 against 
and a constitutional majority having failed to 
support the bill, it was declared lost. 

Before the final vote, there was a wrangle 
over the provision as to the character of the se- 
curities to be accepted by the state treasurer. 
There was no objection to the acceptance of 
United States and State bonds, but an amend- 
ment which had been added by the Senate, 
tacked on county, municipal and school distri¢t 
bonds. It was stated that the State treasurer 
was now loaded up with an accumulation of 
cheap and worthless bonds of this character,and 
the amount should not be increased under the 
provisions of the proposed law. Finally, a mo- 
tion prevailed, limiting the securities to United 
States, state and county bonds. 

Upon the general merits of the bill, Repre- 
sentative Harris argued in opposition to its 
passage, condemning the apparent haste in 
rushing through the measure just before the 


close of the outgoing legislature, when a new 
legislative body would so shortly come into 
power. Upon this point, he said: 

‘*Some of the members here seem to think 
this is the last Legislature that will ever meet in 
Kansas. This idea from a Populist standpoint 
may be all right, but when members on this 
side take such a stand it seems to me to be 
without good judgment, for within four days, 
the regular session of a Legislature just fresh 
from the ranks of the people, and presumably 
representative of their latest views, will meet in 
this building, and will possibly be just as able 
to decide after due deliberation, on what is 
right, as will a Legislature chosen two years 
ago, and nearly every member of which has 
been repudiated at the polls by the people. 
Under these circumstances I am of the opinion 
that it is safe to take more time for considera- 
tion of these important measures, even if some 
fail to pass, knowing as we do, that the Legisla- 
ture will sit in regular session next Tuesday.” 

Representative Fitzgerald made a speech on 
the bill, giving the measure his support. He 
attacked Harris, calling attention to the Cross 
failure at Emporia, and saying: 

“If the gentleman from Lyon would listen to 
the cries of those who lost their money in the 
Cross failure, he would not be here casting re- 
flections upon those of us who are for a law 
which will protect the people from such calami- 
ties. The gentleman from Lyon does not voice 
the sentiment of his community. I want tocall 
attention to the fact that Major Hood of Em- 
poria is not here fighting this bill. The nation- 
al bankers of Kansas City, Mo., are doing the 
knocking through their agents. I don’t blame 
them, for if this bill be enacted into law, it will 
take $1,000,000 out of the Kansas City banks 
and place it in the banks of Kansas.” 

Mr. Harris retorted that he had lost every 

cent he had in the Cross failure, and resented 
the insinuation that he was working with the 
‘**boodlers.” 
The debate was closed by Representative 
Williams who made a short speech in opposition 
to the bill declaring that it would open the door 
to the thief and close it in the face of the honest 
banker. 

The advocates of the measure were five votes 
short of a constitutional majority. 


au. Ts 
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Embracing Items of interest in all the States. Reauers are requested to communicate matters arising locally 
to enhance the interest and value ot this department. 


A mannamed Rothschild, not so great a finan- 
cier as his famous prototype, has been playing 
the dickens with some of the banks in New 
York city recently, and is now in jail awaiting 
judicial accountability for his sins. Doing bus- 
iness asthe R. Rothschild’s Sons Company he 
carried accounts with balf a dozen banks, from 
each of which he borrowed money on pledge of 
notes as collateral, executed to him by drivers, 
porters and clerks, seemingly good business 
paper, but in reality worthless. The ease with 
which some $80,000 was thus obtained is re- 
markable, but notwithstanding publicity is irk- 
some, Rothschild will be rigorously dealt with 
by the banks asa warning to others who may 
contemplate a like career. 


The latest occurrence in safe-breaking has 
taken place at Lima, O., where burglars, by 
some manipulation of the time-locks, which is 
yet a mystery to safe experts, succeeded in 
opening the safe of the American Nationa; 
Bank several hours before the appointed time, 
and abstracted some $18,000 in currency. In- 
vestigation is now being maze, and when the 
exact method employed by the burglars is dis- 
closed it will prove interesting and doubtless 
startling reading to many bank officials, as the 
general impression has been that a sate pro- 
tected as this one was, was impregnable to at- 
tacks of this nature. 


In China, it has been said, when a bank fails, 
they hang the directors, and as a consequence 
failures are very rare. In Kansas, being op- 
posed to capital punishment, they do not goto 
this extreme, but when a bank failsthey merely 


jail the directors, as instance the following 
press dispatch: 


Fort Scott, Kan., Dec. 29'—The directors 
of the Morgan (Kan.) bank, which failed last 
January, have been in jail for a week on the 
charge made by the depositors that they had 
violated the banking law of 1897. To-day, 
through their attorney, they appeared before 
Judge Schoonover of the Appellate Court at Gar- 
nett and presented a petiiion for their release. 
Judge Schoonover issued an order releasing 
them on $200 bonds each until March 14 next, 
The defendants attack the constitutionality of 
the law. They are Joshua Rumble, W. A. Ross, 
William Parke and E, A. Brown. 





The Canadian Government, in a telegram 
from Postmaster General Mullock to Postmas- 
ter Genera! Smith, announces that it has re- 
duced the domestic letter rate from three to two 
cents per ounce, commencing January 1. Under 
the convention between thc United States and 
Canada, letters are sent from this country to 
Canada, for two cents, the domestic rate of each 
country applying to letters sent. 

The reduction now made is reciprocal, and 
for the first time permits letters to be sent from 
the other side at two instead of three cents. 

Postmaster General Smith, at the request of 
the Canadian Government, calls the attention 
of all postmasters in the country, through the 
Associated Press, to the reduction, and to its 
taking effect New Year's day, with a view to 


preventing matter so sent being charged up as 
**short paid.” 


The safe of the First National Bank of Ash- 
burnham, Mass., was blown to pieces by dyna- 
mite about 2 o’clock in the morning of January 
gth. The interior of the bank was badly 
wrecked, and all windows were blown out. A 
sum of money, estimated at from $1,5v0 to 


$2,000 is missing. There is no clue to the rob- 
bers. 





The $1 bills of new design are now in circu- 
lation. They are silver certificates, and the de- 
sign is a radical departure from that on the old 
note. The numerals are very large, and thus 
the danger of being raised is materially reduced, 
The distinguishing feature of the face of the 
notes is a spread eagle with a United States flag 
in its talons, and the United States capitol build- 
ing inthe distance. Miniature portraits of Lin. 
coln and Grant, surrounded by laurel wreaths, 
are placed on the lower line of the face of the 
note, and one large numeral and the seal are 
printed in blue. The back of the note is printed 
in green, and on both face and back there is more 
uncovered white paper showing than on any 
other note hitherto printed, this being in ac- 


cordance with the ideas of experienced treasury 
officials. 


The Banking and Currency Committee of the 
House of Representatives, through its chairman 
Mr. McCleary, of Minnesota, has, with the 
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consent of the House, withdrawn the McCleary 
currency bill which was reported last Spring, 
the House making no objection to the request 
that the bill be recommitted. 


James Macnaughton, former president of the 
Tradesmen’s National Bank of New York, and 
Allan Macnaughton, former president of the 
Wool Exchange, have been arrested, charged 
with conspiracy to defraud the bank; James 
Macnaughton also being charged with a viola- 
tion of that section of the national bank act 
which prohibits the certification of a check 
when there are insufficient funds to the credit of 
the checkdrawer. The accused are at liberty, 
under bail, pending trial. 


McKoon & Luckey, composed of D. D. Mc- 
Koon, O. G. McKoon and D. B. Luckey have 
removed their offices from 291 Broadway to the 
1gth floor of the American Surety Building, 100 
Broadway. 


Canadian Money Orders — Correspondence 
from Washington, under date of Jan. 7, states 
that the postal departments of this country and 
Canada have just reachedan agreement provid- 
ing for a considerable reduction of the rates on 
international money orders. This action is the 
result of plans formulated by First Assistant 
Postmaster Heath to change the fee system in 
the drawing and payment of international money 
orders between the United States and Canada so 
as to reduce the price of such orders to the sale 
rate as obtains indomestic money orders in each 
country. 

The money-order business with foreign coun- 
tries is not transacted directly by postmasters, 
but through intermediary offices acting for their 
respective countries. The object in effecting a 
change is to reduce the exorbitant charges for 
money orders which, under the present system, 
are necessary. It has heretofore cost $1 to send 
a money order of $100 in amount from New 
York to Montreal or from Montreal to New York. 
The price has been the same between any other 
two towns in the two countries, even if they 
were within a few miles of each other. An 
instance is cited by the Post-Office Department 
officials, of a man in St. Albans, Vt., who sent 
an order for $500 to a place in Canada only 
seventeen miles from St. Albans. The order 
cost him $5. The same order, made payable in 
Sitka, Alaska, United States territory, thou- 
sands of miles away, would have cost only $1.50, 


the rate for internal money orders in both the 
United States and Canada being 30 cents per 1oo, 

It has been the desire of the Post-Office De- 
partment to reach an understanding with the 
Canadian authorities by which thecharge for in- 
ternational money orders between the two coun- 
tries may be made the same as for local money 
orders. A greater number of money orders are 
sent from thiscountry to Canadathan from Can- 
ada to the United States, but the Canadian or- 
ders to this country are of larger amount on the 
average. This fact will make the amount of 
fees collected nearly an even matter. 


OUR FOREIGN COMMERCE IN 1808. 

The story of the foreign commerce of 1808 is 
now complete, Its exports are the largestin our 
history, its imports the smallest since 1885, al- 
though the consuming population is now 33 per 
cent.greater than at that time, And as if to em- 
phasize the great work of this greatest year, the 
month of December made for itself the highest 
record of exports ever made by any month in 
our history. The total exports of December 
were $137,847,448 and of tne full calendar year 
$1,254,925,169. Only two earlier calendar years 
crossed the billion dollar line, that of 1897 hav- 
ing been $1,099,709,045, and 1896 $1,005,857,- 
241. The largest record of any month prior 
to that just ended was that of November 
1898, which was $129,780,014, while only six- 
teen months in our history ever crossed the 
one hundred million dollar line in exports. 
Three months of the calendar year 1891 and 
three months of the calendar year 1896 showed 
exports in excess of one hundred million dol- 
lars, tour months in 1897, while six of the twelve 
months of 1898 showed exports of more than 
one hundred million doliars each, and the full 
year averaged more than one hundred million 
dollars for its entire twelve months. 

The imports of the year are as notable as the 
exports, but for reverse reasons, being the 
smallest since 1885, although the consuming 
population is, as above indicated, 33 per cent. 
greater than atthattime. They amount toonly 
$633,664,634, against $742,623,893 in 1897. Thus 
the year shows an increase of more than 150 
million dollars in exports and a decrease of 
more than 100 million dollars in imports, giving 
by far the largest excess of exports ever known 
in our commerce. 

The total excess of exports of merchandise 
is $621,260,535, against $357,090,914 in 1897, 
which was the highest record prior to 1898. 
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The largest exports in our history, coupled 
with the unusually small imports, were natural- 
ly accompanied by the largest net importations 
of gold. The total gold importations for the 
year were $158,036,252, and the total gold ex- 
portations $16,194,954, making the excess of 
imports of gold for the year $141,841,298. The 
largest gold importation of any preceding year 
was that of 1896, when it amounted to but $104,- 
731,259, and when the excess of imports over 
exports was only $46,474,369, while only two 
years in the decade, 1896 and 1898, show any 
excess of imports of gold. The total imports of 
silver, most of which comes in with lead ore, 
were during the year $29,029,724, a sum larger 
than that of any earlier years save 1896 and '97, 
while the exports, stated in bullion value (except 
coins of the United States exported), were $53,- 
797,104, a sum larger than that of any preceding 
year except 1895, 1896 and 1897. 


IN STATE LEGISLATURES. 

An act oi the Kansas Legislature, adopted 
January 6, gives the Court of Visitation (created 
by the new railroad law) the same jurisdiction 
and powers over express companies as it is to 
exercise over railroads. This means lower ex- 
press rates, 


A bill making women ineligible to the office 
of notary public has been rejected by the Ten- 
nessee Senate. 


By a vote of 50 to 3, the Colorado House has 
adopted a resolution conferring upon the Gov- 
ernor the authority to confer with the execu- 
tives of other states, and to take such action as 
he may deem necessary to determine ‘‘the 
rights of the people and the extent of the pow- 
ers of Congress with reference to coinage.” It 
States that the act of 1873 was in derogation of 
the sovereignty of the several states. 


Mr. Miles [Rep. St. Lawrence] has introduced 
in the New York Assembly a bill making the 
legal rate of interest in New York State 5 per 


cent, It was introduced by request of the agri- 
cultural societies and Grangers of northern 
New York, 


Some discussion has arisen over the failure up 
to the present time,of the Judiciary Committees 
of the New York Senate and Assembly to report 
the biennial sessions constitutional amendment. 

has developed that the subject of modifying 


the amendment as passed by the Legislature 
last year is under consideration. The proposi- 
tion now is to leave to the discretion of the 
Governor or the Legislature itself the question 
whether it shall adjourn for one or for two years. 


ADVERTISING MANAGER’S COLUMN. 


‘*Heads and Faces, and Hww to Study Them,” 
is a new manual of phrenology and physi- 
ognomy, advertised with us this issue by the 
Fowler & Wells Co., 27 E. 21st Street, New York, 
publishers of the Phrenological Journal. This 
book is written by the well-known phrenologi- 
cal experts, Professor Nelson Sizer and H, S., 
Drayton, M. D. It seems to us that a work of 
this kind should be of especial value to bank 
officers, tellers and clerks, who have greater 
need than men in most other callings, to study 
character and be expert judges of human na- 
ture. The cost of the book is a mere trifle. 


The users of office stationery would do well 
to look up the advertisement of H. S. Lewis, 
Beaver Falls, N. Y., in this issue. Mr. Lewis 
manufactures neat stationery at reasonable 
prices, and will send samples free for the ask- 
ing. Write him. 


We invite attention to the card of the Chatta- 
nooga Law School, showing the special advan- 
tages to students of the law course in that in- 
stitution. The object of the school is (1), to 
bring within the reach of all students the op- 
portunities for acquiring a first-class legal edu- 
cation; [2] to give to students the advantage of 
a law school situated in a large and important 
commercial center with its numerous courts and 
libraries; [3] to give to students an opportunity 
to combine the study of the law with the practi- 
cal work of a law office. 

A systematic knowledge of the principles of 
the law can best be obtained in a law school; 
but it is also certain that a practical knowledge 
can only be had ina school of practice or by 
office experience or by attendance upon courts, 
To combine these is to produce the best possible 
results in equipping a student to successfully 
enter upon his chosen profession, and this com- 
bination is afforded by a course at the Chatta- 
nooga Law School. All interested should write 
to the Dean for a catalogue giving full informa- 
tion, 
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The attention of amateur photographers is 
invited to the advertisement appearing in this 
issue of the Lovell Dry Plate Manufacturing 
Co., New Rochelle, N. Y., of their new plate, 
which is said to surpass any other in the mar- 
ket in rapidity, brilliancy, and film quality. It 
is well known that the success or failure of a 
photograph depends upon the plate. The man- 
ufacturers desire to convince the public of the 
superior qualities of their plate and therefore 
offer, upon receipt of fifteen cents in stamps to 
cover cost of packing and shipping, to deliver, 
carriage paid, a sample box of their new plates 
[4x5] with a booklet full of interesting and val- 
uable information for amateur photographers, 
This offer should be largely availed of. 


Sword’s Star Moistener, manufactured by J. 
B. Sword, 1619 Columbia Avenue, Philadelphia, 
which is advertised and illustrated elsewhere in 
this number, is a very superior article for seal- 
ing and stamping envelopes. It is a great time- 
saver as well as a handsome desk ornament. It 
gives just the proper amount of moisture, and 
is always ready for use, the cover preventing 
evaporation of water. The cups are imitation 
cut glass. The case and cover polished brass, 
nickel plated. It can be put away with water 
in the glass for months, and will be immediately 
ready for use when wanted- It has been sev- 
eral years on the market, and is highly endorsed 
by banking houses and business firms. The 
manufacturer has exhibited to us numerous 
testimonials, which fully support his claims as 
stated above. Many concerns who at first had a 
few in use now supply all their offices. The 
object of advertising with us is to reach the 
bank consumer direct. The price is only fifty 
cents. It is far superior to a sponge; and cleaner 
and more convenient than any appliance for 
the same purpose that we have seen. It is well 
worth a trial, 


A Rifle For The Times.—The acquisition of 
Porto Rico, the Philippines and Cuba, opens up 
new hunting grounds for American sportsmen. 
These new fields will increase the demand for 
all kinds of firearms. The Savage Arms Com- 
pany hopes to secure its share of the new busi- 
ness, to meet which it has invested a large 
amount of capital in a new plant. 
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The many friends of the Savage Rifle will be 
pleased to learn of the grand success the arm 
is meeting with everywhere. The demand for 
the rifle has far exceeded the production, and 
although this is generally considered more satis- 
factory than the opposite, yet it has embarrass- 
ing features. This great demand for a practical- 
ly new arm has resulted in the equipping of one 
of the finest plants in existence with the most 
advanced type of machinery, especially adapted 
for manufacturing high grade modern smokeless 
powder rifles. 

The Savage was introduced a little over two 
years ago, and from the first has met with uni- 
versal commendation. The fame of the arm 
has penetrated the most distant countries of the 
globe, orders having been received from Si- 
beria, Java, Finland and Japan. 

The most serious criticism of the Savage has 
arisen from the fear that so small a calibre as 
the .303 would not be sufficient for moose, 
grizzly bear and other big game, but this nat- 
ural supposition has invariabiy come from those 
who have never used nor seen the effect of the 
small, expanding, high-velocity bullets on flesh 
and bone. It is safe to say ihat within a com- 
paratively few years, the large calibre black 
powder rifles will be settling in their places in 
the museums, 

Arthur W. Savage, the inventor of the Savage 
rifle, was the first to shoot big game with the 
modern smokeless powder, and small calibre 
bullet. Twenty samples were secured of the 
first French smokeless powder cartridges, man- 
ufactured by that government, and a chamber 
in a special rifle was made totake them. This 
was in 1889. Atthat time Mr. Savage proved, 
to his own satisfaction, that the new departure 
in calibres was superior to anything ever known; 
but it was a long time before American sports- 
men realized the merits of small calibre smoke- 
less powder rifles. 

Taking the world at large, the modern sport- 
ing rifle is but litle known and it will proba- 
bly be twenty or thirty years before native hun- 
ters of such countries as Central Africa and 
South America are armed with them. It isjust 
as well that such is the case, for did every 
shooter know of the advantages of smokeless 
powder and small calibres, the orders would be 
so overwhelming that it would be impossible to 
meet the demand, and big game would soon be 
wiped off the earth. 
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